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CURRENT TOPICS. 





The Supreme Court of Michigan has in a 
late case placed itself upon directly opposite 
ground to that taken by the Supreme Court 
of Massachusetts in its view of ‘the effect 
of a sale on Sunday. It has held, in Brazee v. 
Bryant, that one who purchased a horse on 
Sunday, for cash, and who kept him for 
eight weeks without complaint and then re- 
turned him to the vendor, might recover back 
the price. In Myers v. Meinrath, (101 Mass. 
366) the plaintiff sold the defendant some 
goods, receiving jewelry in payment there- 
for, which he returned to the defendant in a 
few days. He demanded the return of the 
goods, which the defendant refused. The 
plaintiff brought an action of trover, in 
which the court held the defendant not liable. 
‘* That contracts made upon the Lord’s Day,” 
said Wells, J., in the opinion of the court, 
‘*are illegal; that no action based upon such 
a contract can be maintained in a court of 
law or equity, either to enforce its obliga- 
tions or to secure its fruits in favor of 
either party, are propositions settled beyond 
controversy. But such contracts are not al- 
togetuer inoperative. They may be executed 
by the parties, and then the same principle 
of public policy which leads courts to refuse 
to act when called upon to enfore them, will 
prevent the court from acting to relieve either 
party from the consequences of the illegal 
transaction. This may indirectly give effect 
to the executed illegal contract. The pur- 
pose of the rule of law is not to give validity 
to the transaction, but to deprive the parties 
of all rights to have either enforcement or re- 
lief from their illegal contracts. In sach 
cases the defense of illegality prevails, not as 
a protection to the defendant, but as a disa- 
bility in the plaintiff.’’ In the Michigan case 
the ground upon which the plaintiff just‘fied 
his return of the horse was that he was not 
what the seller represented him to be, but it 
does not appear whether that was proved. If 
such was the fact, the decision is supported 
by the case of Adams v. Gay (19 Vt., 358), 
but is met again by Robeson v. French 
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(12 Met. [Mass.] 24), where it was help 
that an action for deceit in an ex- 
change of horses on Sunday would not lie. 
It is unfortunate that this conflict of opinion 
prevails, especially as people seem disposed 
to do all their horse trading on the day which 
the law claims should be kept sacred. 





A case, in which the wife of General Han- 
cock figures as plaintiff, entitled Hancock v. 
Rand, recently decided by the New York 
Court of Appeals, defines the rights of officers 
of the army and navy stopping at hotels. 
General Hancock was stopping at the defend- 
ant’s hotel, with a degree of permanency. 
Some articles of his wife’s were stolen from 
their rooms, for the value of which she brought 
this action. The defendant claimed that they 
were not travellers,or guests, but were regular 
boarders, and that therefore he was not liable. 
In holding him liable, the court said: ‘‘Of- 
ficers of the army and nayy, and soldiers and 
sailors, who have no permanent residence 
which they can call home, may well be re- 
garded as travelers or wayfarers when stop- 
ping at public inns or hotels, and to make 
them chargeable as mere boarders it should 
be shown satisfactorily that an explicit con- 
tract had been made which deprived them of 
the privileges and rights which their vocation 
conferred upon them as passengers or travel- 
ers. General Hancock and the deferdants 
evidently had this in view in the conversation 
which took place between them in regard to 
the former’s stay at the latter’s hotel. The 
fact that General Hancock was subject to 
to marching orders at any moment, and that 
this contingency was expressly provided for, 
makes a wide distinction between the case at 
bar and one which possesses no such features. 
The difference and the circumstances con- 
nected with it should be suflicient to take the 
case out of the ordinary rule which applies 
between an innkeeper and permanent board- 
ers, and may well maintain the rule we have 
laid down without disturbing the relationship 
or obliterating the distinction which exists be- 
tween a guest and a boarder. In viewof the 
evidence presented and the findings of the 
referee, we think the defendants are bound 
within the reason of the rule under which an 
innkeeper is held liable for the goods and 
property of his guest. Asa soldier, General 
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Hancock was unable to acquire a permanent 
home, and, by reason of his profession, was 
obliged to live temporarily and for uncertain 
* periods of time at different places and with 
innkeepers and others who make provision for 
the entertainment of guests and travelers. He 
was necessarily a transient person, liable to 
respond to the call of his superiors at any 
moment and to change the locality of himself 
and family. The defendants kept a hotel or 
inn, taking care of transient guests, some 
staying for a longer, some for a shorter period. 
General Hancock, for himself and family, 
paid for their meals the same as other tran- 
sient guests, and by express agreement they 
were at liberty to leave at any time they saw 
fit. Under these circumstances no reason ex- 
ists why they should not be protected as well 
as the other travelers or guests at the hotel.’’ 








MARRIED WOMEN. 





At common law, the wife’s person and 
property, as well as her skill and time, be- 
longed to her husband ;! and his creditors 
could subject her property, her earnings and 
the bequests of her friends,to the payment of 
the husband’s debts. He could create a sep- 
arate estate for her, and her benefit, only by 
ealling in a third person to manage the trust 
for her; or by some act on his part which 
would show his intention to make her a gift.* 
Mere declaration was not suflicient.? Some 
overt act or passive acquiescence being nec- 
essary, as well as sufficient. She could not 
receive gifts and devises from friends, as her 
separate and individual property, without his 
permission.° Property thus acquired, where 
the statute did not interfere, she could dis- 
pose of by will,® and the husband could not 
defeat the desire by an attempt to repudiate 
the gift. But where the husband had credit- 
ors at the time of the gift, who were unpaid 
at her death, or at any other time, such cred- 


1 Duncan v. Roselle, 15 Iowa, 501. 

2 McLemore y. Pinkston, 31 Ala. 267. 

3 McLean v. Longhands, 5 Ves. 79; 2 Bright’s 
Husband and Wife, 202, e¢ seq. 

4 Wells’ Separate Property of Married Women, 174. 

5 Rivers v. Carleton, 50 Ala. 40; Shanning vy. Style, 
3 P. Wms. 334; 2 Kent, 163. 

6 Cavenaugh v. Ainchbacker, 36 Ga. 500. 








itors required that their claims be paid out 
of such gift to the wife. 7 

In most of the States, the old common law 
rule has been either done away with entirely, 
or greatly modified. The reasons for the 
common law rule were three-fold, to-wit: 
First, because the husband was required to 
support and protect his wife,® an obligation 
he still owes her; second, because her mar- 
riage merged her legal existence in that of her 
husband ;° and third, because he being liable 
for the wife’s support and ante-nuptial debts 
and contracts, he should receive her earnings 
and estate to enable him to meet these obli- 
gations.!° Even after the passage of the en- 
abling statute of 1861, the courts of Illinois 
held that the husband was entitled to all 
money earned by his wife," all property pur- 
chased with her earnings and money,!? and 
that he was still entitled by curtesy, to a ten- 
ancy in all lands owned by her before mar- 
riage.4* But the law of 1869 changed all 
this in that State. Her earnings and property 
are now taken entirely from his control, and 
he is no longer responsible for the debts and 
contracts made by her before marriage.'* In 
that State, the husband is still entitled to the 
services of his wife, because on him still falls 
the burden of supporting her and the family, 
and if not entitled to her services, while 
bound for the support of her and her chil- 
dren, he could not require her to aid him, or 
recover the value of her services when she 
works for others. 1° 

When the reason for a rule ceases, it ceases 
also; consequently, when a husband aban- 
dons his wife and children, he is entitled 
neither to their services nor to their wages, 
nor are their earnings liable for his debts. 
The mother, under such circumstances, be- 
comes the head of the household, charged 
with the support of the family, and is entitled 


7 Haden v. Ivey, 51 Ala. 385. 

8 Dunean vy. Roselle, 15 Ia. 503. 

9 Rodemeyer vy. Rodman, 5 Ia. 426; Musgrove v. 
Musgrove. 54 Til. 186. 

10 Conner y. Berry, 46 Lil. 370; McMurtry v. Web- 
ster, 48 Til. 124. 

ll Bear v. Hays, 36 Ill. 280; Farrell v. Patterson, 43 
Id. 52; Conner v. Berry, Ib. 310; Schwartz v. Saun- 
ders, 46 Id. 24, 

12 Farrell v. Patterson, 43 Ill. 52. 

13 Cole v. Van Riper, 44 Ill. 58. 

14 Hawarth v. Warmser, 58 Ill. 48; Martin v. Rob- 
son, 65 Ill. 129. 

16 Bean y. Kiah, 4 Hun, 171; Birkback v. Ackry- 


l oyd, 11 id. 365. 





XUM 


ae, J an ae A kl ele Oc lUrlUClUrlU ee lClUeelhClCLl hc a 6 Oe.) ees: ee ee ee el Ue ee, eee Le oe ee Ce ee 


ath tet oO oo a 


| 








XUM 


THE CENTRAL LAW JOURNAL. 463 








to her own time, as well as to the services 
and earnings of the minor children. 1® 

A woman who does nothing more than take 
charge of her husband’s household, and per- 
form the ordinary duties of a good housewife, 
can not recover damages for bodily injury 
sustained through the negligence or careless- 
ness of another; but where she also does 
work for others, receiving compensation for 
her sole benefit, she may recover for the in- 
jury, and, as an element of damages, show 
what amount of money she was earning, or 
could have earned ;"’ and the money recov- 
ered in such an action would become her sep- 
arate property.1® If aman takes boarders 
into his house, or converts it into a hospital, 
his wife is not entitled to compensation for 
doing work for the boarders or superintend- 
ing the hospital,’* unless there has been a 
special contract to that effect; because the 
husband, as a general rule, is not chargeable 
with services rendered him by his wife?° or 
minor children. Neither is there any implied 
contract between members of the same fam- 
ily to pay for services rendered or living fur- 
nished ;72 ‘not even where a child remains 
with the parent after attaining majority, 2? 
and the parent hires out the services of such 
child to various parties.2° And when an in- 
firm and helpless parent goes to live with a 
child, there is no obligation to pay for board 
furnished and services rendered,?* unless 
there has been a special agreement.2> And 
in Iowa, where a husband was insane, and his 
guardian had employed the wife to take care 
of him at a stipulated price per week, the 
court held that her services belonged to the 
husband, that she was but performing her 


16 Hazelbaker v. Goodfellow, 64 Ill. 238. 

17 Brooks v. Schwerin, 54 N. Y. 343. 

18 Stevenson v. Morris, 87 Ohio St. 10. 

19 Reynolds v. Robinson, 64 N. Y. 589. 

20 Wells’ Separate Property, sec. 125. 

21 Williams v. Hutchins, 3 N. Y. 812; Robinson v. 
Cushman, 2 Denio, 149; Andrus v. Foster, 17 Vt. 556; 
Fitch v. Peckham. 16 Id. 150; Owen v. Parsons, 5 W. 
& 8.357; Weir v. Weir, 3 B. Mon. 645; Mountain v. 
Fisher, 22 Wis. 93; Hall v. Finch, 29 Id. 278; s. c., 9 
Am. Rep. 559; Buckman’s Appeal, 61 Pa. St. 251; 
Duffey v. Duffey, 44 Id. 399; Reynolds v. Robinson, 
64 N. Y. 589. 

22 Andrus v. Foster, 17 Vt. 556; Fisher v. Fisher, 5 
Wis. 472. 

28 Fisher v. Fisher, supra. 

24 Liddell v. Hastings, 11 Rep. 305; Wilcox v. Wil- 
cox, 48 Barb. 327; Van Kurn vy. Saxton, 3 Hun, 547; 
Kelly’s Estate, 1 Tucker, 28. 

25 Candor’s Appeal, 5 W. & S, 513. 





duty, and that she could not recover for her 
services from his estate. 76 

A statute giving to a wife her separate 
earnings, does not enable her to charge her 
husband with her services. All that is done 
is to enable her to recover from third persons 
for labor performed with the husband’s 
consent, or for work done or for goods 
furnished in a bona /jide business carried 
on by the wife for her own benefic. 2’ 
The husband may consent to his wife’s 
engaging in any kind of business, so long 
as it is done in good faith and not with 
a design to circumvent the law and defeat the 
claims of his own creditors; and the profits 
accruing from such trade or business will be her 
own separate property and beyond the reach of 
his creditors, so long as she keeps it separate 
from her husband’s money or property. But 
it is otherwise, if she permit her separate 
earnings to become mixed with the earnings 
or money of the husband,” for in such an 
event, they will be regarded in law as turned 
over to the husband,”° and, at most, she can 
be considered but a preferred creditor. But 
if her earnings, the exact amount of which 
can be ascertained, be invested in jland to- 
gether with her husband’s, and the title to 
the same is taken in the names of the hus- 
band and wife jointly, her interest will be 
protected; in case she survives him, the 
property would all pass to her, because they 
are not tenants in common, and donot take 
by moieties, but are seized of the entirety.™ 
And it has been also held that where a hus- 
band purchases property in his wife’s name, 
and pays for it outof his earnings, which 
earnings were exempt from execution at the 
time of such purchase and of subsequent pay- 
ments, that the property becomes the sepa- 
rate estate of the wife, and not subject to the 
payment of the husband’s pre-existing 
debts. *? 


26 Grant v. Green, 41 Ia. 88. 

27 Hazelbaker v. Goodfellow, 64 Ill. 241. 

28 Fisk v. Cushman, 6 Cush. 20; Glover v. Alcott, 
11 Mich. 47. 

2% McClusky y. Provident S. Inst. 103 Mass. 300; 
Fisk v. Cushman, supra; contra: Hinkley v. Philips, 
3 Allen, 77. 

30 Taylor v. Glidden, 16 Ohio St. 509. 

31 Jacobs v. Miller (Mich. Feb. 83), 16 Cent. L. J. 
259. 

82 Dreutzer v. Bill, 11 Wis. 114; Pike v. Miles, 23 Id. 
164; Delashment v. Traer, 44 Ia. 618; Robb v. Brew- 
erj(Ia. Feb. 3, 1883), 16 Cent. L. J. 356. 
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In most of the States, with the assent of the 
husband, the wife may now carry on business 
as a feme sole, with her separate funds, money 
furnished her by her friends, a stranger, or 
even by her husband.** This right carries 
with it, of course, the power to contract in 
reference to such separate business, or with 
respect to her services where her earnings are 
her separate property,** and to bind her sep- 
arate estate where it is necessary to do so in 
furtherance of her separate business,®° wheth- 
er such property be hers beyond all reason- 
able question or not.°® She may bind her 
separate property either to pay for goods pur- 
ehased,®’ or for the payment of the rent of 
the property where she carries on business.*° 
But the business must be distinctly her own, 
and for her separate benefit, and entirely 
separate and distinct from that of her hus- 
band. 

The husband may assist or co-operate in a 
business purely his wife’s, without in any 
way impairing her rights.*° But if the busi- 
ness be in reality his, or his relations to it 
such that her services but increase his profits, 
then she will have no separate property there- 
in, and can acquire no separate rights.41 And 
if the proceeds of such business be invested 
in property in the wife’s name, the property 
will be liable for the husband’s pre-existing 
deb‘s.*2 Where the husband simply fur- 
nishes the wife with the means wherewith she 
carries on a separate business for her own 
benefit, he does not thereby acquire an inter- 
est in the profits, and property purchased 
therewith will not be liable for his debts pre- 
existing or subsequent. ** 

A married woman, where permitted to carry 
en business for herself, can engage in any 
legitimate business,“* either personally or 
through agents,* with full power to act in all 

33 Lockwood v. Callin, 4 Robt. 129. 

% Adams v. Honness, 62 Barb. 326. 

% Todd v. Lee, 15 Wis. 65; S. C. 16 Id. 480; Barton 
s. Beer, 35 Barb. 78. 

36 Stevens v. Reed, 112 Mass. 515. 

@ Park vy. Simonds, 1 Allen, 258. 

38 Draper v. Stouvenee, 35 N. Y. 507. 

a" Separate Property, sec. 147. 

# Bedford v. Crane, 16 N. J. Eq. 265; Cramer v. 
Reford, 17 Id. 867; Quidots, Admr. v. Pergeaux, 18 
Id. 472; Skillman v. Skillman, 2 Beas. 403. 

42 Manfg. Co. v. Hunnell, 25 N.J. Eq. 45. 

43 Sammis v. McLaughlin, 35 N. Y. 467. 

44 Wells’ Separate Property, 205. 


45 Abbey v. Deyo, 44 Barb. 374; Allen v. Johnson, 
48 Miss. 413. 





matters pertaining thereto to the same extent 
as a feme sole could.*® If she carries on busi- 
ness by means of agents, she will be answer- 


able for their contracts and frauds while they . 


are acting within the scope of their authority, 
as any other principal, although such con- 
tract or fraud be made or committed without 
her knowledge or assent.*” It has been held 
that where a woman invests her separate funds 
in live stock, and s uch live stock trespass 
upon another, that she, and not her husband, 
will be liable therefor. 

The husband is not, by virtue of his mar- 
ital relations, the agent of his wife ;#9 yet she 
may employ him as such for her, and in her 
stead to manage and control her separate 
property, or to even conduct her separate 
business to the same extent as she may em- 
ploy a third person, because it is immaterial 
who the agent is, provided only he be a per- 
son of sufficient intelligence, and competent 
to make valid contracts.°° If the husband be 
insolvent, this will not affect the employment 
or the rights of the parties.°1 And the fact 
of his being her husband will not deprive her 
of any of her rights under the statute.52 She 
may employ him asa clerk,®? or asa ser- 
vant.°4 

Should the husband volunteer to conduct 
his wife’s business for her, and she accepts his 
services, he does not thereby acquire an in- 
terest in the business, or the proceeds thereef, 
and his creditors will not thereby acquire any 
equities.-° The fact that he works without 
any stipulation as to compensation or wages, 
makes contracts for work and pays off hands, 
is not evidence that he is carrying on business 


46 Sherman v. Elder, 24N. Y. 381. 

47 Baum v. Mullen, 47 N. Y. 577. 

48 Rowe v. Smith, 45 N. Y. 230. 

49 Antwoodv. Meredith, 37 Miss. 635. 

50 Abbey vy. Deyo, 44 Barb. 374; Knapp v. Smith, 27 
N. Y. 277; Buckley v. Wells, 33 Id. 518. 

51 Bellows v. Rosenthall, 31 Ind.116. 

52 Lockwood v. Collin, 4 Robt. 129; Wells v. Smith, 
54 Ga. 262;sWaiker v. Carrington, 74 Ill. 446; Dean v. 
Bailey, 50 Id. 481; Pierce v. Hasbrouck, 49 Id. 28; 
Wortman vy. Pierce, 47 1d. 27; Brownell y. Dixon, 37 
Id. 197. 

53 Bellows v. Rosenthal], 31 Ind. 116. 

54 Knapp v. Smith, 27 N. Y. 277; Manderbach v. 
Mock, 29 Pa. St. 48; Glover vy. Alcott, 11 Mieh. 470; 
Cooper v. Ham, 43 Ind. 392. 

55 Abbey v. Deyo, 44 N. Y. 343; Buckley v. Well, 33 
Id. 518; Wortman v. Price, 47 Ill. 22; Glidden v. Tay- 
lor, 16 Ohio St. 509; Nat. Bank v. Sprague, 20 N. J. 


' Eq. 18. 
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under his wife’s name.®°® Itis held by some 
courts, however,that an ‘‘insolvent’’ husband 
has no right to devote his entire time to his 
wife’s separate business gratuitously,°’ and 
that where he does so, all acquisitions on ac- 
count of his labor and skill must be appro- 
priated to the payment of his debts.5® 

There is some conflict in the decisions re- 
specting the power of married women to form 
partnerships for the ‘purpose of carrying on a 
separate business. The Supreme Court of 
Massachusetts declares that she can do so, 
provided her partner be not her hus- 
band.5® The Mississippi court thinks that 
the husband cannot make his wife his 
partner without her consent, which is 
eminently just and proper. It is held 
in some States that a married woman 
cannot form partnership, barring marriage, of 
course,®! andin others that she can ;®? others 
still, when her husband signifies his‘ assent 
thereto. It was held In re Kinkead® that a 
wife may enter into partnership even with her 
husband. The courts draw a nice distinction 
between the powers and rights of husband 
and wife as co-partners and as joint owners.® 

It may be said to be well settled that hus- 
band and wife may contract with each other 
after they have started out on a contract.® 
But they cannot legally contract to annul the 
first or marriage contract,°° and when they, 
because of some disagreement or misunder- 
standing, are living apart, a note executed by 
the husband to the wife to induce her to re- 
turn to his bed and board is void.*? Con- 
trary doctrine is held in Illinois.“* But the 
former we consider the better doctrine, be- 
cause, it seems to us, the duty of the wife to 


56 Hanfelt v. Dill, 10 N. W. Rep. 781; Dayton v. 
Walsh, 47 Wis. 118; Gage v. Duchy, 34 N. Y. 293; 
Crow v. Rogers, (Ia.) 8 N. W. Rep. 629; McIntyre v. 
Knowlton, 6 Allen, 565. 

57 Penn v. Whiteheads, 12 Gratt. 74; Wilson v. 
Loomis, 55 III. 852. 

58 Bucher v. Ream, 68 Pa. St. 421; Vide, Kelley’s 
**Contracts of Married Women,’’ 149. 

5° Plumer v. Lord, 5 Allen, 462. 

60 Atwood v. Meredith, 37 Miss. 635. 

61 Bradstred v. Baer, 41 Md. 23. 

62 Penn v. Whitehead, 17 Gratt. 512. 

63 3 Biss. 405. 

64 Reiman v. Hamilton, 111 Mass. 246. 

65 Schouler’s Domestic Relations. 

6617 Am. L. Rev. (N.S.) 74 et seq. 

67 Copeland v. Boaz, 9 Bax. 223. 

68 Phillips v. Meyers, 83 Ill. 67; S.C. 25 Am. Rep. 





live with her husband. 
sideration for the note. 

Where there is no statutory provision pre- 
venting it, as there is in Indiana,®® a wife may 
mortgage her separate property to secure her 
husband’s debts to third persons, and it will 
be valid, although she has no interest in such 
debts, and, as to her, the mortgage is without 
consideration.7° She thus becomes surety for 
her husband,” and entire good faith must be 
exercised towards her by all the parties. 
Fraud or coercion works a forfeiture of the 
security. 7? 

It has been held that when an alien woman 
marries an American citizen, by reason of the 
marital relation, she also becomes an Ameri- 
can citizen ;77 but the rule will not work the 
other way. 

A husband may make his wife his agent,”* 
but not by merely ratifying her act.” 

The wife may become the husband’s cred- 
itor,”* as well as his debtor.77 Where the 
husband is indebted to his wife, she will be 
entitled to prove her claims against his es- 
tate,”* even though such estate be insolvent.” 
A husband may prefer his wife in a deed of 
trust for the benefit of his creditors, or he may 
convey property to her absolutely, in consid- 
eration and discharge of a debt due to her, in 
the same manner as if she were a third 
party.°° 

In Ohio, since the passage of the enabling 
statute of 1861° all money or property com- 
ing to the wife by gift, devise, descent, or 


There was no con- 


69 Revised Statutes of 1881, § 5119. 

70 Bartlett v. Bartlett, 4 Allen, 442; Heburn v. War- 
ner, 112 Mass. 276; Thacker v. Churchill, 118 Id. 108; 
Miller v. Lockwood, 82 N. Y. 298; Hall vy. Tay, 24 Alb 
L. J. 517. 

71 Loomer v. Wheelright, 3 Sandf. 1385; Johns v 
Reardon, 11 Md. 465; Hammit vy. Bull, 8 Phila. 29. 

72 Hammit v. Bull. supra; Wolff v. VanMeter, 19 
Ia. 184; Green v. Scronage, Ib. 464; Eadie v. Simmon, 
26N. Y.9; Williams’v. Bagley, L. R. 1H. L. 200 

73 Leonard v. Grant, 11 Rep. 327; Burton v. Burton, 
1 Keyes 359; Kelly v. Owen, 7 Wall. 496; Kane v. Mc- 
Carthy, 63 N. C. 299; Regina v. Manning, 2 Car. & 
K. 866; 2 Bishop’s M. & D. § 505. 

74 Wells’ Separate Property, § 172. 

7% Miners v. Munson, 53 Ind. 138. 

78 Inre Wood, 5 Fed. R. 443; Glidden v. Taylor, 16 
O. St. 509; Oliver v. Moore, 26 Id. 298; Kaufman v 
Whitney, 59 Miss. 103; 2 Story’s Eq. Jur. § 1873. 

77 Oliver v, Moore, 230. St. 473. 

78 Inre Wood, supra. 

79 In re Corse, 2 Fed. Rep. 307. 

80 Crane v. Barkdall. 10 Md. L. Rec. No. 6. 

81 58 Ohio L. 54. 
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otherwise, becomes her separate estate. °? 

It is at times a little difficult to decide just 
what is separate property and what is not, 
just as it, at times, puzzles the courts to tell 
what is ‘* wearing apparel ’’ and what is not. 
In the case of In re Steele®* the court said: 
‘¢ Tt would not be doing any great violence to 
the meaning of the term ‘ wearing apparel’ 
as used in the bankrupt act, to include in it a 
gold watch of moderate value. The definition 
of the word ‘apparel,’ as given by lexico- 
graphers, is not confined to clothing; the 
idea of ornamentation seems to be a rather 
prominent element in the world, and it is not 
improper to say that a man ‘ wears’ a watch 
or ‘wears’ acane. The exemption law of 
Arkansas says that ‘ wearing apparel shall be 
exempt except watches. ’ ’’ 

There are other cases holding the same doc- 
trine in effect,°* and some which hold other- 
wise. It has been held in Ohio that the 
wearing apparel supplied to a wife by her 
husband is not her separate property ;°° and 
when the husband steals the jewelry and 
clothes of his wife, even though they are 
living apart, it is not larceny.*? Damages 
recovered by the wife for an assault becomes 
her separate property.** If the husband 
makes a deposit in bank in his wife’s name, 
declaring at the time that it is her’s and his 
desire that it be placed to her credit, it be- 
comes her sepa.ate property ;°9 but if a wife 
make a deposit in bank in the name of her- 
self and her husband, it belongs to the 
latter.%° Deposits made in a savings bank by 
the wife in her name, from the joint earnings 
of herself and husband, have been held 
to be hers as against his heirs, but his, 
as against his creditors.°1 A note made by 
a husband to his wife, in her hands, has been 
held to be her separate property.¥? Lands 
rented to the wife, whether upon her own 
credit or payment from her separate estate, 


8! In re Wood, 5 Fed. R. 443. 

83 Flip. 324. 

& Bumpus v. Maynard, 38 Barb. 626; Mack v. 
Parks, 8 Gray, 517. 

8 Smith v. Rogers, 16 Ga. 479. 

8 Pratt v. State, 35 O. St. 514. 

87 State v. Parker. 8 Ohio Law Journal, 208. 

88 Stevenson v. Morris, 37 O. St. 10. 

8 Fisk v. Cushman, 6 Cush. 20. 

# Green v. Green, 11 Week. Dig. 374. 

91 Ames v. Chew, 5 Met. 320. 

92 Tredwell v. Hoffman, 5 Daily, 207. 





are her separate property.%° An expectancy im 
land has been held not her separate estate, but 
the possession of lands of an absconding bus- 
band together with an inchoate right of dower, 
may be.* The execution of a mortgage by 
a wife is presumptive evidence that the prop- 
erty is a part of her separate estate.°® If the 
husband takes in the name of himself and 
his wife security for a debt due from a third 
person, he is understood to assent and intend 
that she shall have some peculiar benefit from 
it ;97 and where he makes an investment of her 
funds, at the time declaring that the funds. 
are hers and that he makes the investment for 
her, her claims thereto will be upheld against 
his administrator. % 

If the husband wrongfully use the wife’s 
money to pay a debt of his, which was se- 
cured, she will be subrogated to the interest. 
of the creditor in such security.” 

A wife may lease her property to her hus- 
band the same as to a third party; and where 
he lives with her upon her separate property 
and occupies it, he will be looked upon in law 
as her tenant, and presumed to hold it as. 
tenant under contract, verbal or written.1° 

James M. Kerr. 

Columbus, O. 


9% Preott v. Lawrence, 51 N. Y. 219; Westwelt v. 
Ackley, 2 Hun. 258. 

94 Kinne v. Kinne, 45 How. Pr. 61. 

9% Hart v. Young, 1 Lans. 417. 

% Kidd v. Conway, 65 Barb. 158. 

% Draper v. Jackson, 16 Mass. 480; Fisk v. Cush- 
man, 6 Cush. 20. 

98 Stanwood v. Stanwood, 17 Mass. 57; Phelps v. 
Phelps, 20 Pick. 556. 

% Greiner v. Greiner (Cal.) 12 Rep. 647. 
10 Albin v. Lord, 89 N. H. 196; 2 Story’s Eq. J. § 
396. 








LIABILITY OF TELEGRAPH COMPA- 
NIES TO SENDEES OF MESSAGES. 





While the actual adjudications by the 
courts, materially assisted by discussions in 
legal periodicals and text-books, have gone a 
long way in removing the doubts and uncer- 
tainties in which the law of telegraph compa- 
nies was originally involved, there yet remains 
to be settled a number of important questions 
in this branch of jurisprudence. Among such 
questions may be instanced that of the re- 
sponsibility of the company to the sendee o 
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@ message for default in its receipt, transmis- 
sion or delivery. 

In England, the law undoubtedly is, that 
the company is under no obligations in re- 
spect to the transmission of messages other 
than such as arise out of its contract with the 
sender; the actof Parliament, which declares 
that ‘‘the use of telegraphs * * * shall 
* * * be open for the sending and re- 
ceiving of messages by all persons alike, with- 
out favor or preference,’’ creating no duty 
towards third persons who are strangers to 
such contract. Accordingly, where R, at the 
plaintiff’s invitation, sent by defendant’s tel- 
egraph a message: ‘*‘Wecan give you 23s. 
for cargo now at G,’’ which was forwarded to 
plaintiff: ‘‘We can give you 27s.’’ etc., 
who, in acceptance of the supposed order, 
sent cargo to H and thereby sustained loss, 
held, plaintiff could not recover against the 
company for its negligence. So, where the 
company, through the negligence of a ser- 
vant, delivered to plaintiffs a telegram which 
was not intended for them, upon which, pea- 
sonably supposing it came from their agents 
and was intended for them, they acted and 
thereby incurred a loss.?_ It was also deter- 
mined in this case that there could be no re- 
covery upon an implied representation by the 
company, that the message came from the 
party by whom it purported to be sent. ® 

No court in this country has evinced any 
inclination to adopt the doctrine of the cases 
just referred to, but on the contrary, the lia- 
bility of telegraph companies to respond to 
the receiver for negligent mistakes in the 
transmission of a despatch, has been repeat- 
edly affirmed, where his relation to the sender 
was not that of principal and agent, and he 
was not privy to the contract with the com- 
pany. 

Bowen v. L. E. Telegraph Company* was 
an action by the receiver of a dispatch for 
damages sustained by reason of a mistake in 
its transmission, whereby ‘‘ one hundred ’”’ 
was substituted for ‘‘ one handsome.’’ Plain- 


1 Playford v. Un. King. Tel. Co., L. R.4Q. B. 706 
41869); s.c., 10 Best & Sur. 759; 38 L. J. Q. B. 249; 
Allen’s Tel. Cas. 437. 

2 Dickson v. Renters’ Tel. Co., 2 C. P. Div. 62 
(1876); 8. C. (on appeal), 3 C. P. Div. 1 (1877). 

3 See Elwood v. Western Union Tel. Co., 45 N. Y. 
549; May v. Western Union Tel. Co., 112 Mass. 90. 

41 Am. L. Reg. 685 [Ohio Com, PI. 1853). 





tiff had dispatch repeated without discover- 
ing the error. He recovered. 

The following message was left at defend- 
ant’s office for transmission to the plaintiff: 
‘* Send me for Wednesday evening two hand 
bouquets—very handsome—one five and one 
ten dollars.’’ In the message as delivered to 
the plaintiff, ‘‘two hand’’ read ‘‘ two hun- 
dred.’’ He acted upon it and sustained loss, 
brought an action on the case against the 
company for negligence, which was success- 
ful, although the same arguments were urged 
which prevailed in Playford’s case>; he was 
held unaffected by the sender’s stipulation 
requiring message to be repeated.® 

DeRutte v. The N. Y., Alb. and Buf. Tel. 
Co.7 was an action for the incorrect trans- 
mission of a telegram to the plaintiff. The 
sender was his agent and the message related 
to an order which he had obtained for plain- 
tiff to purchase and ship a cargo of wheat. 
In this case the court maintains that the con- 
tract of the company was with the plaintiff, 
adding, ‘‘ But if we were to leave eut of 
view altogether the question with whom the 
contract was made the defendant would still 
be liable to plaintiff for putting him to loss 
and damage through their negligence in trans- 
mitting an erroneous message. 

In Ellis v. Am. Telegraph Company® the 
action was in tort for damages resulting from 
an error in transmitting a message to plaintiff. 
There was no privity of contract between 
him and the company, but that was assumed 
to be no objection to the action. 

In Rose v. The U. S. T. Co.® the court, 
though holding against the plaintiff on the 
ground that he was not injured, concede 
** that irrespective of a liability arising purely 
on contract a telegraph company may be re- 
sponsible to a third person for the injurious 
consequences of anerror in transmitting a 
message to such third person.’’ Harris v. 
W. U. T. Co.1°, De LaGrange v. Southwest 
Tel. Co.44, Aiken v. Telegraph Co.', and 

5 The N. Y. & Wash Print Tel. Co. v. Dryburg, 35 
Penn. St. 298 [1860]. 

6 Harris v. W. U. T. Co. 9 Phil. 88 [1872]; DeLa 
Grange v. Southwest Tel. Co. 25 La An, 383 [1878]. 
See Ellis v. Am. Tel. Co. 18 Allen, 226; Aiken v. Tel. 
Co. 5 So. Car. 358. 

71 Daly, 547 (1866). 

8 13 Allen, 226 | 1866]. 

93 Abbt. Pr. (N. S.) 408 [1867]. 

109 Phil. 88 (1872). 


11 25 La. An. 883 [1873]. 
12 § So. Car. 358 [1878]. 
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May v. W. U. Tel. Co.1*, all decide directly 
the company’s responsibility in tort to re- 
ceivers of messages for negligence. 

We think the American courts have by far 
the best of the argument—that there arises 
out of the public or quasi public employment 
in which telegraph companies are engaged 
and the multitude and importance of affairs 
daily transacted upon the faith of intelligence 
they convey, a special obligation to observe 
due care towards all persons with whom they 
deal, whether having any cuntract relative to 
them or not. Although it may be that they 
owe no duty to the sender of a message to 
transmit it at all, yet if they do trans- 
mit it they thereby assume towards him 
the obligation to do so without negli- 
gence. The delivery of a message by the 
company amounts to a representation to the 
receiver that it has been employed to trans- 
mit it or the intelligence it contains, which if 
untrue through the negligence of its servants 
constitutes a misfeasance.14 

Where the default of the company consists 
not in erroneous transmssiion, but merely in 
negligent delay or non-delivery of a message, 
the sendee’s right of action is not clear, un- 
less he is privy to a contract with the com- 
pany for its transmission. 

The Western Union Tel. Co. v. Fenton,/® 
is the earliest case we have found upon the 
subject. That was an action by the sendee 
for delay in the delivery of a telegram where- 
by he lost an employment. He recovered, al- 
though the sender was not his agent, and the 
relation of contractors did not exist be- 
tween him and the company. The court 
expressly base the decision upon the Indiana 
statute, but intimate, perhaps, that the result 
would be the same at common law. So Relle 
v. Western Union Tel. Co,?° was an action by 
the sendee for failure to deliver a despatch 
announcing the death of his mother whereby 
he was prevented attending her funeral. Ex- 
ceptions to the petition upon the ground that 
it showed no cause of action were overruled, 
but the sole question discussed was whether 
in such an action, damages for injury to feel- 


18 112 Mass. 90; Elwood v. W. U. T. Co. 45 N. Y.549. 

14 Bigelow on Fraud, Ch. 1 sec. 3; May v. Western 
Union Tel. Co. 112 Mass. 90; True vy. Inter. Tel. Co. 
60 Me. 9, 16. 

1 62 Ind. 1 (1875). 

16 565 Texas, 308 (1881). 





ings alone were recoverable, and the decision, 
it seems, was overruled by a later case in the 
same court.17 

The fact that the Indiana decision was con- 
trolled by the statute, and that the point was 
apparently not cunsidered by the court in the 
Texas case (since overruled), would seem to 
leave it stillan open question, whether the 
sendee, independently of special statutory 
provision or contractural relation to the com- 
pany, can recover for failure to transmit or 
deliver a message. It is obvious that here 
there are wanting several of the considera- 
tions which have been relied upon to sustain 
his action for erroneous transmission. The 
company has not put itself into direct rela- 
tion to him,’* no duty to him arises by reason 
of his acceptance of the services of the com- 
pany, and it is guilty of no misrepresentation 
upon which he has acted. We agree witha 
noted legal author,?% that in such case the 
company cannot be made liable, ‘‘except by 
the adoption of arule that would render a 
common carrier liable to all parties who may 
suffer from the non-arrival of a passenger.’” 

Usually the same reasons will apply to the 
sendee’s action for refusal to receive a mes- 
sage duly offered for transmission or for de- 
lay in transmission or delivery. J. H. 

St. Louis. 


17Gulf &. R. BR. Co. v. Levy, 28 Alb. L. J. 192 
(1883); Logan v. Western Union Tel. Co. 84 Ill. 468: 
18 Wharton on Neg. secs. 75-7, 758; 8 Am. L. Rev. 


* 457. 


19 Wharton on Neg. 








ACCORD AND SATISFACTION — CON- 
TRACT—MARRIAGE BROKAGE. 





JOHNSON v. HUNT. 





Kentucky Court of Appeals, September 20, 1883, 


1. To afford a good defense, an accord and satisfac- 
tion must be executed, i.e., both tendered and 
accepted; promise to accept is not sufficient. There- 
fore, a plea which sets up a bare promise to accept, 
is bad. 


2. An agreement to surrender and discharge cer- 
tain notes in consideration for the maker’s services 
and influence in obtaining a wife for the holder, is a 
marriage brokage contract and, therefore, void. 


* 8. An agreement to discharge certain notes in con- 
sideration that the maker would write and deliver for 
the holder, letters to a lady, with a view toa matri- 
monia] alliance, is void, for want of a legal consid— 
eration. 
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Pryor, J., delivered the opinion of the court: 
- The appellee, George W. Hunt, on the Ist of 
January, in the year 1877, borrowed of his grand- 
father, Thomas Johnson, the sum of $5.000, for 
which he executed his note, payable in three 
years, with eight per cent. interest, from the time 
of its execution. The grandfather died, and his 
personal representatives instituted an action at 
law upon the note, to which the appellee pleaded 
in substance, that decedent being a widower, and 
desirous of again marrying, had offered a relative 
the sum of $10,000 to aid him in procuring him a 
wife; and his relatives (except the appellee) op- 
posing a second marriage, the grandfather, in 
consideration that the appellee would assist him 
in procuring a wife, agreed that he would, as 
compensation therefor, release and give up to the 
appellee the note in controversy. 

The name of the young lady having been sug- 
gested, the appellee alleges that he wrote letters 
to her for his grandfather, and did all in his 
power to accomplish the purpose in view; that he 
had not only complied with his contract, but used 
his influence with others, to marry his aged rela- 
tive; he therefore asks that the note be delivered 
up,ete. To this answer, a demurrer was filed and 
sustained, and thereupon the appellee filed an 
amended answer, in which he alleges that his 
grandfather was seventy-seven years of age, fee- 
ble and unable to ride on horseback, and that in 
consideration that he, the appellee, would write 
letters to the young lady for him, and see that 
they were delivered, etc., he would give him the 
note for $5,000; that he fully complied with the 
agreement, by writing the letters and delivering 
them to the young lady, and therefore the note 
was fully discharged. 

The demurrer to the answer, as amended, was 
overruled, and the case went to the jury upon an 
issue made by the administrator as to the exist- 
ence of any such agreement, and a verdict re- 
turned for the defendant. The answer is but a 
plea of accord and satisfaction, and to make such 
a plea good, it should be alleged that the services 
performed were accepted in satisfaction of the 
debt or claim against the defendant, and to al- 
lege that the party accepted them in satisfac- 
tion is bad pleading. When the accord is to do a 
thing, in satisfaction at a future day, and the act 
is done and accepted on that day, it is in law a 
satisfaction, and no action can be maintained on 
the original demand. The plea must allege that 
the matter was accepted in satisfaction. Hearn 
v. Kiehl, 38 Pa. St. 147; Chitty on Contracts, sec. 
1123. If the intestate agreed to accept the serv- 
ices of appellee in discharge of the note, and fail- 
ed to comply with his part of the contract, 
otherwise unobjectionable, the remedy is by an 
action for the breach of the contract, 

The most fatal objection to the defense is, that 
the contract as alleged is void, and the proof in 
no manner aids the pleading or verdict rendered. 

It is alleged that the grandfather was advanced 
in years, too feeble to ride, and unable to write, 





and that the appellee (his grandson) undertook te 
write his letters to the young lady and deliver 
them, and the young lady says those letters had 
reference to a matrimonial alliance with the old 
gentleman. 

The principal witness for the appellee states, 
that in a conversation with the old man, the latter 
said, he had agreed to give the grandson the note, 
if he could assist him in marrying; that Hunt 
was to do his writing, etc., and was complying 
with his agreement. 

The same statement is made by other witnesses, 
who speak of conversations with this old man in 
which he spoke of his matrimonial prospects, and 
of the appellee as the instrument through whick 
success was to be accomplished. 

He said to a lady witness, that George was com- 
plying with his contract like a Turk. 

The defense made, as well as the testimony 
in support of it, shows clearly (if any contract 
was made) a marriage brokerage agreement the 
young man undertaking to bring about the mar- 
riage in consideration of the surrender of the note 
for five thousand dollars. 

The interference by one, upon an agreement 
to receive a monied or valuable consideration to 
induce or bring about a marriage between others 
has always been held void. Such contracts, if 
carried out,result in unhappy marital relations, and 
have been discountenanced by the law. 

The elementary authorities, as well as the re- 
ported cases, all sustain this view of such a con- 
tract. 

We have seldom seen a more flimsy defense 
than has been made in this case. The declara- 
tions of an old, feeble, and diseased man, 
with reference to a contemplated marriage, are 
made the sole foundation for defeating the recov- 
ery. 

The appellee promised to pay the note, time 
and again, after the death of his grand- 
father, and there can be no doubt, from 
the proof in the record, that the statements 
made by the intestate were mere expressions 
of an intention to give without any consideration 
whatever. He died in possession of the note, and 
it passed into the hands of the administrator. 

The court below should have sustained the de- 
murrer to the answer as amended, and failing te 
do that should have instructed the jury to find for 
the plaintiffs’. 

Smith on Contracts, 221; Cole v. Gibson, 
1 Vesey, 503; Fonblanques Equity, 212. 

The judgment below is reversed and the cause 
remanded, with directions to award a new trial, 
and to sustain the demurrer to the defense made, 
and for further proceedings consistent with this 
opinion. 
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NEGOTIABLE PAPER—OPTION CONTRACTS 
—INNOCENT HOLDER. 





CUNNINGHAM v. NATIONAL BANK OF AU- 
GUSTA. 





Supreme Court of Georgia, November, 1883. 


A note given toa broker in payment for losses 
incurred in purchasing “‘cotton futures” for the mak- 
er, is absolutely void, and, therefore, cannot be en- 
foreed bya purchaser in good faith, before its matur- 
ity. 


BLANDFORD, J., delivered the opinion of the 
court: 

The bank sued Cunningham on a promissory 
note, to which action defendant pleaded, in sub- 
stance, that the note was given to Warren Wallace 
& Co., the payees, to make good and pay any loss 
that might accrue in a certain wagering, gambl- 
ing, immoral and illegal contract for the purchase 
of certain cotton, with the intention and under- 
standing by both parties that the cotton was not 
to be delivered to, or received by defendant; that 
there was to be a settlement at a future day, when 
the defendant was to receive or pay the differ- 
ance between the contract price and the market 
price on the day the settlement was to be made, 
ete. This plea was demurred to by the plaintiff, 
and the court sustained the demurrer, upon the 
ground that the plea did not aver that plaintiff 
was not 4 bona fide holder of the note sued on, be- 
fore due and without notice, the note being pay- 
able to Warren Wallace & Co., and due twelve 
months after date—and dismissed defendant’s 
plea. To this ruling the latter excepted. 

It is manifest that the consideration of the note 
sued on is for, and on account of dealings com- 
monly called futures. Is sucha transaction in the 
nature of gaming? If so, then, the note was void 
at the time it was given; and no subsequent trans- 
fer could revive or give vitality or any legal valid- 
ity to a contract thus tainted and poisoned at its 
birth. It came into the world still-born, though 
odorous with crime, and no subseqent transaction 
in relation thereto could cleanse it or give it any 
vitality, into whosoever hands it might come. A 
note limited, as this is said to be, will be consid- 
ered as giving notice itself of its illegal and crim- 
inal birth and origin to whomsoever it may come. 
The plea expressly alleges the transaction to be 
‘ta wagering and gaming contract.’’ But what is 
the transaction termed futures? It is this: one 
person says, ‘I will sell you cotton, at a certain 
time in the future, for a certain price; you agree 
to pay that price, knowing that the person with 
whom you have to deal has no cotton to deliver at 
the time; but with the understanding that when 
the time for delivery arrives, you are to pay me 
the difference between the market value of the 
cotton and the price you agreed to pay, if cotton 
declines; and if cotton advances, { am to pay you 
the difference between what you promised to give 
and the advanced market price.”’ If this is nota 





speculation on chances, a wagering and betting 
between the parties, then, we are unable to under- 
stand the transaction. <A betting ona game of 
faro, brag or poker cannot be more hazardous, 
dangerous or uncertain. Indeed, it may be said 
that these animals are tame, gentle and submis- 
sive compared to this monster. The law has caged 
them and delivered them to theirdens. They have 
been outlawed, while this ferosious beast has been 
allowed to stalk about in open midday, with gild- 
ed signs and flaming advertisements, to lure the 
unhappy victim to its embrace of death and de- 
struction. What are some of the consequences of 
these speculations on ‘“‘futures?’’ The “faithful 
chroniclers of the day’’ have informed us that, as 
growing directly out of these nefarious practices, 
there have been bankruptcies, defalcations of pub- 
lic offices, embezzlements, forgeries, larcenies and 
deaths. Certainly, no one will contend for one 
moment, that a transaction fraught with such evil 
consequences is not immoral, illegal and contrary 
to public policy. 

In the case of } Rudolph v. Winters, 7 Neb., 126, 
the Supreme Court of that State held, “that a 
contract to operate in grain options to be adjusted 
according to the difference in the market value 
thereof is a contract for a gambling transaction 
which the law will not tolerate. It is contra bonos 
mores and against public policy.”” We recognize 
this ruling to be sound and adopt the same. This 
was also ruled by the Supreme Courts of Illinois, 
79 Ill., 328; 83 Id., 33; 52 Wis., 593; 55 Id., 354; 
58 Iowa, 713; Hawley v. Bibb, S.C. Ala., Dec., 
1881; L. Reporter, 172; 65 Me., 574; 11 Hun., 
473; 71 N. Y., 426; 56 [d., 230; 6 Mo. App., 296; 
39 Mich., 337; 40 Id., 432; 101 Mass., 145; 7 Biss., 
338, 540; 8 Brad., 467; 5 Moore, 571; 68 Ga., 124, 
296- 

In 55 Pa. St. 296-9, Thompson, J., in deliver- 
ing the opinion, said: ** Anything which induces 
men to risk their money or property, without any 
other hope of return than to get for nothing any 
given amount from another, is gambling and de- 
moralizing to the community, no matter by what 
name it may be called. It is the same, whether 
the promise be to pay on the color of acard, or 
the fleetness of a horse, and the same numerals 
indicate how much is lost or won in either case, 
and the losing party has received just as much 
for the money parted with in the one case as the 
other, viz., nothing at all. The lucky winner is, 
of course, the gainer, and will continue so until 
fickle fortune, in due time, makes him feel the 
woes he has inflicted on others. All gambling is 
immoral; the losses incident to the practice 
disclosed, have contributed more to the 
failures and embezzlements by public officers, 
clerks, agents and others acting in fiduciary rela- 
tions, public and private, than any other known 
or perhaps all other causes. In the train of its 
evils there is a vast amount of misery and suffering 
by persons entirely guiltless of any participation 
in the cause of it.”” To our mind thisis a true 
statement of the transaction set forth in the plea 
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of the plaintiff in error. Nothing that we could 
say would add to the picture so ably drawn by 
this learned Judge. See also, 68 Pa. St. 173; 
87 Id., 63; 89 Id., 89. 

It is insisted by the able and distinguished coun- 
sel for the defendant in error that as the bank 
was a bona fide purchaser before maturity, without 
notice of the consideration of the note sued on, it is 
protected from and not affected by the defense 
set up by the plaintiff in error. To this position, 
our code, 2753, is a sufficientreply. [tis provided 
as follows: ‘“‘ Gaming contracts are void, and all 
evidences of debt, or encumbrances or liens on 
property, executed upon a gaming consideration 
are void in the hands of any person.’ 68 Ga., 
124, 296; code, 2785; 1 Dan. Neg. Inst., 807. 

Whilst it is true that this court has decided that 
an agent may recover from his principal moneys 
expended in the purchase of cotton futures tor the 
latter, at his instance and reques*. it will be ob- 
served that the present code does not involve the 
principle so decided. See 45 Ga., 501: 59 Id., 26; 
64 Id., 184. Weare not prepared to say that we 
will be bound in the future by the decisions last 
referred to, when the same are reviewed as the 
law directs, or what our judgment may be upon 
such consideration. 

The judgment of the court below, sustaining 
the demurrer to the pleas of plaintiff in error, is 
reversed. 





— 


COMMON CARRIER—DUTY TO CARRY 
GOODS OFFERED BY OTHER COMMON 
CARRIERS. 

WELLS, ETC. v. OREGON, ETC. CU.; 

OREGON, ETL. R. Co. 


SAME v. 





United States Circuit Court, District of Oregon. 

A common ¢arrier is bound to furnish other com- 
mon carriers the facilities necessary for the proper 
conduct of their business. 


FIELD, J., delivered the opinion of the court: 

The bill of complaint alleges that the plaintiff 
is a corporation organized under the laws of Col- 
orado, and is engaged, and has been for many 
years, on the Pacific Coast and in other parts of 
the country, in what is known as the express 
pusiness. The defendants are corporations form - 
ed under the laws of Oregon, and own steam ves- 
sels which ply on the waters of British Columbia, 
Oregon and California, and on the ocean along 
the Pacific coast, and are employed in the trans- 
portation of freight and passengers. ‘They also 
own different lines of railway in Oregon and ad- 
joining Territories, which are also employed in 
the transportation of freight and passengers. The 
business of the plaintiff is that of a carrier of 
parcels by the most rapid means of conveyance in 
use on its routes, under the direct supervision of 
agents accompanying them from the domicile or 





office of the owner, or shipper, and delivering 
them at the office or domicile of the party to 
whom they belong or are consigned. ‘The special 
advantage of the carrying business thus conduct- 
ed, consists in this personal supervision over the 
articles by the agents of the express company 
during their transportation, from their receipt to 
their delivery at their destination, thus giving 
greater security against loss and accident. Rail- 
road companies and other common carriers usu- 
ally confine their supervision to securing safe 
carriage from one to anuther of their stations, de- 
pots or wharves. Their responsibility is limited, 
in the absence of special contract, to safe carriage 
over their own routes between such places, and, 
when transporting with connecting lines, to safe 
delivery to the next connecting carrier. The ex- 
press company, in exercising personal supervision 
over articles intrusted to it from their receipt un- 
til their delivery to their destination, performs a 
most important and valuable service to the public. 
Its business, though comparatively of recent or- 
igin, has been conducted in the States and Terri- 
tories of the country with such general care and 
fidelity by companies organized like the plaintiff, 
that they have become a favorite means of trans- 
porting small articles, and particularly those con- 
taining great value, or requiring special care in 
handling. The express business has thus become 
a recognized branch of the carrying trade, and 
the question is: Shall the railway companies and 
steamship companies engaged in that trade, be 
required to furnish facilities to the express com- 
panies in the transaction of this business? The 
business would entirely fail and come to an end 
if certain facilities for its transaction were not af- 
forded them, such as allowing to them special 
cars, or apartments, or definite spaces in them 
for the transportation of such articles, with a 
messenger in charge thereof, having sufficient 
room for the assortment of the articles by him 
while in transit, so as to facilitate their delivery 
at the different stations to which they may be des- 
tined. It may be difficult to define with accuracy 
what should be deemed proper facilities in each 
ease. That will depend very much upon the ex- 
tent of the business and character of the articles 
carried by the express companies. In the present 
cases, itis not necessary to designate what those 
facilities should be. The object of the two suits 
is to restrain the defendants from denying to the 
plaintiff the facilities which have heretofore been 
furnished to it. 

The question presented for determination is: 
Can one common carrier be required to furnish 
accommodations for the business of another com- 
mon carrier, and, if so, to what extent? The 
question is one of much difficulty, and its correct 
solution will be far-reaching in its consequences. 
It has been before different circuit courts ef the 
United States in some cases, but has never been 
brought before the Supreme Court. In the case 
of the Southern Express Co. v. St. Louis, ete. R. 
Co., in the Eighth Circuit, it was considered by 
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Mr. Justice Miller, of that court, sitting with 
Judge McCrary in holding the circuit court. The 
railroad company in that case was enjoined by 
them from refusing or withholding the usual ex- 
press facilities from the plaintiff. In giving his 
conclusions, Mr. Justice Miller, among other 
things, held, that the express business is a branch 
of the carrying trade, which, by the necessities of 
commerce and the usages of persons engaged in 
transportation, has become known and_rec- 
ognized so as to require the court to take 
notice of it as distinct from the transportation 
of the large mass of freight usually car- 
ried 6n steamboats and railroads; that the 
object of this express business is to carry small 
and valuable packages rapidly in such manner as 
not to subject them to the danger of loss and 
damage, which to a greater or less degree attend 
the transportation of heavy or bulky articles of 
commerce; that it is one of the necessities of this 
business that the packages should bein the im- 
mediate charge of an ugent or messenger of the 
company, or parties engaged in it, without any 
right on the part of the railway company to open 
and inspect them; thatit is the duty of every 
railroad company to provide such conveyance, by 
special car or otherwise, attached to their freight 
or passenger trains, as are required for the safe 
and proper transportation of this express matter 
on their roads; that the use of these facilities 
should be extended on equal terms to all who are 
actually engaged in the express business, at fair 
and reasonable rates of compensation, to be de- 
termined by the court when the parties cannot 
agree thereon; and thata courtof equity has 
authority to compel the’ railroad companies to 
carry this express matter and to perform the duties 
in that respect. 

The same question has been decided substan- 
tially in the same way in other cases. 

From the decisions rendered in some of them, 
appeals have been taken tothe Supreme Court, 
and the cases are nowon its calender. Under 
these circumstances I have come to the conclusion 
te follow the view expressed in them rather than 
go into an extended consideration of the question. 
The following cases are new pending in the Su- 
pre.ne Court: ; 

The Memphis and Little Rock Railroad Com- 
pany v. ‘he Southera Express Company; St. 
Louis, Iron Mountain & Southern Railroad Com- 
pany v. The Southern Express Company, and the 
Missouri, Kansas & Texas Railroad Oompany v. 
Dinsmore, president of Adams’ Express Company. 
In their determination the question presented 
will be definitely and authoritatively settled. 

As a matter of form, therefore, [ shall yield to 
the conclusions ef the circuit court of the Eight 
circuit, which are in conformity with those ex- 
‘pressed by Judge Deady on the application for 
injunction in these cases, and will order a decree 
for the plaintiffin both. ‘The defendants will thus 
be enabled to take an appeal at once to the Su- 
pieme Court, and have their cases argued in con- 








nection with those now pending on the calender 
of that court. 

Let a decree,be entered in both cases for the 
plaintiff. adjudging that it has a right to have ex- 
press facilities furnished by the defendants, as 
heretofore, and continuing the injunction granted. 





EQUITY — INJUNCTION TO RESTRAIN 
TRESPASS TO REAL ESTATE. 





TURNER v. STEWART. 





Supreme Court of Missouri, October, 1883. 
Aninjunction will lie to restrain trespasses to rea? 
estate or the commission of any legal wrong, which is 
remediable in a court of law, but which is of such fre- 
quent oceurrence thata multiplicity of suits would 
result. 


MARTIN, Com., delivered the opinion of the: 
court: 

This was a petition for an injunction, the sub- 
stance of which we recite: 

The plaintiff states that he is the owner and in 
possession of a private wharf and landing on the 
west bank of the Osage river; that he is engaged 
in operating a saw mill and machine for loading 
and unloading cars with railroad ties, which mill 
and machine he has erected on the premises at 
great expense; that he is under contract to furnish 
and deliver a large amount of lumber to different 
parties, and that he has a large number of hands 
in his employment conducting his saw business; 
that defendants are the owners and proprietors 
of a steamer called the ** Aggie;”’ that without 
the consent of plaintiff and against his notice for- 
bidding it, defendants have at divers times since 
the 7th of May, 1880, landed their said steamer 
at said landing and discharged freight on said 
premises, and that they threaten to repeat and 
continue said unlawful acts and trespasses; that 
by reason thereof the business of plaintiff in 
sawing, receiving and delivering lumber and 
loading and unloading railroad ties is wholly 
suspended and stopped during the time of said 
acts and trespasses; that defendants are in the 
habit of landing and discharging freight, and 
thereby interfering with and suspending the saw 
business of the plaintiff as often as two or three 
times a day each week, varying from a half to a 
whole day; that he is damaged to such an extent 
that an ordinary action at law would be a wholly 
inadequate remedy for the injury sustained; and 
that a continuation of said acts would work an ir- 
reparable damage, for which a court at law proves 
no adequate remedy; wherefore, the order of the 
court enjoining defendants from further tress- 
passes aforesaid is asked by plaintiff, and such 
other and further relief as he may be entitled to. 

To this petition defendants filed a demurrer 
for waut of facts sufficient to constitute a cause of 
action. It is urged that an injunction will not be 
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granted to restrain trespasses unless the parties 
are insolvent or the injury irreparable. It is also 
insisted that the jurisdiction of the matter com- 
plained of belongs to the courts of admiralty and 
not to the State courts. The court sustained the 
demurrer, and thereupon entered final judgment, 
dismissing the petition, from which action of the 
court plaintiff prosecutes his writ of error. 

It is not necessary that the defendants should 
be insolvent or the wrong irreparable to sustain 
the right to equitable relief against trespass. It is 
provided in our statute that the remedy by writ 
of injunction shall exist in all cases where are 
injury to real or personal property is threatened, 
and to prevent the doing of any legal wrong 
whatever, whenever in the opinion of the court an 
adequate remedy cannot be afforded by an action 
fordamages. Rev. Stat. 1879, sec. 2722. 

The business of the plaintiff was constantly in- 
terrupted at the pleasure of the defendants. He 
was subjected to a grievance recurring at irregu- 
lar intervals. His immediate damages would be 
difficult to estimate on account of the nature of the 
business. 

For consequential damages, a loss of profits in 
his contracts it would be different, if not impossi- 
ble, to obtain anything for in an action atlaw. It 
is also clear that no-single action for damages 
would afford him redress. He would haye to 
sue for every time the defendants landed, and the 
burden of carrying on such a multiplicity of law 
suits would make his remedy as grievous as the 
injury. Under this state and the decisions con- 
straining it Iam satisfied the plaintiff was entitled 


to the remedy asked for and that a suit at law 


would not be an adequate remedy. State Saving 
Bank v. Kerchival, 65 Mo., 682; Damschroeder v. 
Thos, 51 Mo., 100; Echeleamp v. Shroder, 45 Mo. 
505; Hayden v. Tucker, 37 Mo., 214; McPike v. 
West, 71 Mo., 199; Wright v. Moore, 38 Ala., 593; 
Watson v. Southerland, 5 Wall, 78. In the second 
point of the demurrer there can be no doubt the 
trespass was against real estate within the powers 
of the statute. The judgment is reversed aud 
the case remanded. 





REMOVAL OF CAUSES — CITIZENSHIP — 
RAILROAD INCORPORATED IN SEV- 
ERAL STATES. 





HORNE v. BOSTON, ETC. R. Co. 





United States Circuit Court, D. New Hampshire, 
October 13, 1883. 


A railway corporation incorporated in the several 
States through which it runs, is, by a fiction of the 
law, for all purposes of jurisdiction, a citizen of each 
of the States; and it van not remove a cause to the 
Federal courts on the ground of its citizenship in the 
other States. 


The plaintiff,a citizen of New Hampshire, 
brought her action in one of the courts of that 





— 


State against the defendants, as a corporation 
duly established and having a place of business at 
Exeter, in the same State, for personal injuries 
sustained through the fault of the defendants, at 
Lawrence, in the State of Massachusetts, setting 
her damages at more than $500. The defendants 
in due season filed their petition, and moved to 
remove the action to this court. The justice re- 
fused to order the removal, and his ruling has 
been sustained by the full bench of the Supreme 
Court of New Hampshire. The defendants were 
first incorporated in New Hampshire by their 
present name, and certain short lines of railroad 
were from time to time constructed in Massachu- 
setts, which together made a continuous line of 
road from Boston to the State of New Hampshire, 
and was known as the Portland and Boston Rail- 
toad. There was a railroad chartered in Maine, 
under which certain parts of what is now the road 
of the defendants in this State were built and op- 
erated. Thecorporations in the three States were: 
afterwards consolidated under substantially ident- 
ical laws by which the Boston and Maine Rail- 
road was chartered in Maine and Massachusetts, 
as it already had been in New Hampshire. The 
interests of the stockholders were united upon 
equitable conditions agreed upon by them, while 
each State required certain things to be done an- 
nually by the corporation which it had chartered. 

Marston & Eastman, for plaintiff; Copeland, for 
defendant. 

LOWELL, J., delivered the opinion of the court: 

The Supreme Court has decided that when the 
same corporation owning a road which runs 
through several States, is chartered by each of 
them, it is, by a useful fiction, to be considered 
for the purposes of jurisdiction, a citizen of each 
of the States. Ohio, etc. R. Co. v. Wheeler, 1 
Black, 286. The operation of this rule is now 
usually avoided by chartering the company in a 
single State, and merely authorizing that ident- 
ical company to do business in other States. In 
such a case, it remains always a citizen of the 
first State. Railroad Co. v. Koontz, 104 U. 8. 5; 
Missouri, etc. R. Co. v. Texas, etc. R. Co., 10 Fed. 
Rep. 497; Callahan v. Louisville and N. R. Co. 11 
Ib. 536. If, however, there are charters in sever- 
al States, the corporation when sued in one of 
them as a citizen of that State cannot set up that 
it likewise is a citizen of another. Thus in R. R. 
Co. v. Whitton, 13 Wall. 290, a corporation chart- 
ered by Illinois and Wisconsin was sued as a citi- 
zen of Wisconsin by a citizen of Illinois; . after- 
wards the plaintiff himself removed the cause to- 
the circuit court, and the defendant company 
moved to remand it on the ground thatit wasa 
citizen of Illincis; but the court held that when 
sued in Wiscunsin as a citizen of that State it 
could not deny its citizenship there. The only 
difference between that case and this is that here 
the plaintiff is a citizen of the State where the ac- 
tion is brought; but this does not affect the argu- 
ment that the defendant eompany should not be 
permitted to deny its citizenship in this State. So- 
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ithas been held in three circuits: C. & W.I. 
R. Co. v. L. S. & M.S. R. Co.5 Fed. Rep. 19; 
Uphoff v. Chicago, etc. R. Co. 5 Ib. 545, and see 
the very able opinion of Judge Hammond in that 
case; Johnson v. Philadelphia, etc. R. Co. 9 Ib.6. 
‘The case of Chicago, etc. R. Co. v. Chicago, etc. 
R. Co. 6 Biss. C. C. 219, is distinguished by Judge 
Drummond, who decided both casesin 5 Fed. 
Rep. pp. 19, and 545. supra, and his remarks will 
apply to Nashua, etc. R. Co. v. Boston, etc.R. Co. 
8 Ib. 458. See, also, the note of the learned re- 
porter to Johnson v. Philadelphia, ete. R. Co. 9 
Fed.Rep.6. This being the State of the authorities, 
I will only add that the fiction which makes two 
or three corporations out of what is in fact one, is 
established for the purpose of giving each State its 
legitimate control over the charters which it 
grants, and that the acts and neglects of the cor- 
poration are done by it as a whole. It is not 
material in considering the question of jurisdic- 
tion that the damage complained of was suffered 
within the limits of Massachusetts, and that the 
judgment will bind the corporation in thag State. 
See Uphoffv. Chicago, etc. R, Co. 5 Fed. Rep. 
545. 
Motion to remand granted. 





COMMON CARRIER—CONTRACT LIMITING 
_ LIABILITY—NEGLIGENCE. 





RAILROAD CO. v. SIMPSON. 





Supreme Court of Kansas, Nov. 9, 1883. 

1. A common carrier may relieve himself from the 
strict liability imposed on him by the common law, 
by a special contract, but he can not contract for ex- 
emption from the consequences of his own or his 
agent’s negligence. 

2. Where a horse was shipped by rail, and the bill 
of lading was signed by the carrier and the agent of 
the shipper, and provided among other things, “value 
not to exceed $100,’’ which was inserted arbitrarily 
in the bill of lading by the carrier, and through the 
carrier’s negligence the horse was injured: Held, in 
an action by the shipper for damages, that his recov- 
ery was not limited by the words, ‘‘value not to ex- 
«ceed $100.’? 


Error from Atchison County. 
Strong & Mossman, for plaintiff in error; Smith 
Solomon, for defendant in error. 


_ Action by Richard D. Simpson against the 
Kaneas City, St. Joseph and Council Bluffs Rail- 
road Company to recover $300 for damages 
alleged to have been sustained by the negligence 
of the railroad company in injuring a horse trans- 
ported by it from East Atchison, Mo., to St. 
Joseph, Mo. The railroad company, in its answer, 
among other things, averred that it was induced 
to and agreed to carry and deliver the horse at 
the price of $4.00 only by reason of a contract 
that its risk, in case of injury or damage thereto, 





should not exceed $100, and that in no case would 
a breach of its contract make its liability exceed 
that sum. The jury returned a verdict for the 
plaintiff and assessed the amount of its recovery 
at $250. Judgment was entered thereon and the 
railroad company prosecuted its writ of error. 

Horton, C. J., delivered the opinion of the 
court: 

It is contended on part of plaintiff in error 
that as the horse was transported by the railroad 
company under a special written contract entered 
into between the company and oneWilliam Towne, 
that Towne was the only person authorized to 
sue for a breach thereof, and that the plaintiff 
could not recover. Nowithstanding the fact that 
the railroad company contracted with Towne 
alone, and had no knowledge that Towne was 
acting merely as agent of Simpson, Simpson was, 
in fact, ‘“‘the real party in interest’? and could 
maintain an action for any loss sustained by him 
under the contract. 

It is well settled in this state that where a con- 
tract is made by an agent for the benefit of his 
principal, the principal may sue on the contract, 
and this is so even where the contract is made in 
the name of the agent and the principal’s name is 
not disclosed. Railway Co. v. Thatcher, 13 Kas., 
566. Pomeroy on Remedies and Rights, 170. 

The trial court instructed the jury substantially 
that if the horse was injured by the negligence of 
the railroad company, the owner thereof was not 
limited in his recovery by the words ‘value not 
exceed $100°’ expressed in the contract. 

To this direction the plaintiff in error excepted 
and alleges that the contract was supported by 
good consideration, which to the carrier con- 
sisted in the diminu'ion of risk assumed by him, 
and to the shipper in the reduced rate at which 
service was to be performed in consequence of 
the risk assumed by himself as to the measure of 
damage in case of loss orinjury. Several of the 
decisions cited sustain this proposition, but 
we ure not disposed to follow their lead. 
It was stated in Kallman v. Express Co., 3 
Kas., 205, that it is only when carriers act in 
good faith and use due care and diligence 
in and about their business that the law permits 
them to have the benefit of limitations restricting 
the measure of damages in case of loss of proper- 
ty entrusted to them. In the late case of Railroad 
Co. v. Lockwood,the Supreme Court of the 
United States, after the most exhaustive examina- 
tion of American and English authorities have 
laid down the principle that a common carrier, 
whether of goods or passengers, cannot stipulate 
for exemption from responsiWility for the negli- 
gence of himself or his servants. In support of 
this principle, the learned justice delivering the 
opinion said, ‘‘If the customer had any real free- 
dom of choice; if he had a reasonable and practic- 
able alternative, and if the employment of a car- 
rier were not a public one, charging him with the 
duty of accommodating the public in the line of 

is employment, then, if the customer chose to 
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assume the risk of negligence, it could with more 
reason be said to be his private affair and no con- 
cern of the public: but the condition of things is 
entirely different, and especially so under the 
modified arrangements which the carrying trade 


’ hasassumed. ‘The business is mostly concentrated 


in a few powerful corporations whose position in 
the body politic enables them to control it. They 
do, in fact, control it and make such conditions 
on the travel and transportation as they see fit, 
which the public is compelled to accept. These 
circumstances furnish an additional argument 
if any were needed, to show that the conditions 
imposed by the common carrier ought not to be 
adverse, to say the least, to the dictates of public 
policy and morality. The status and relative 
position of the parties render any such condition 
void. Conceding, therefore, that special contracts 
made by a common carrier with his customers, 
limiting his liability, are good and valid so far 
as they are just and reasonable, to the extent for 
example, of excusing them for all loss happening 
by accident without any negligence or fraud on 
his part; when he asks to go still further and 
to be excused for negligence—an excuse so re- 
pugnant to the law of his foundation and to the 
public good—he has no longer any plea of jus- 
tice or reason to support such stipulation, but the 
contrary.”’ 

In Missouri, where the bill of lading or con- 
tract was signed, the law is, that while a common 
carrier may limit his liability by contract, he can 
not exempt himself from that responsibility which 
every bailee assumes for ordinary care and 
common honesty. Lawson on Carriers, sec. 50. 

In Levering v. Union Trans. etc.Co., 42 Mo., 88, 
it is said *‘the argument in favor of the right of the 
carrier to vary his liability by introducing condi- 
tions into his acceptance, is founded on a miscon- 
ception in considering that his liability is voluntary 
and arises ex contractu. The law attaches the re- 
sponsibility to hisemployment or calling, and if 
he assumes that calling, he has no power over the 
duties which the law annexes to his calling. His 
assuming the character of a common carrier de- 
pends entirely on his own will or assent; but if 
he undertakes that occupation, the liabilities 
which come upon him in respect to goods brought 
or borne to him to be carried, are imposed by law 
and not created by assent or agreement.’’ 

“The principle ef law which, for considerations 
of public welfare, forbids a common carrier ta 
bargain in particular cases for complete exemption 
from responsibility for a violation of his duties, 
forbids him to impair his obligations to the com- 
munity by bargaining in particular cases for an 
exemption from a considerable part of that re- 
sponsibility. The ground on which the rule is 
based that even the shipper’s pertect consent can- 
not wholly relieve the carrier, is that the object 
which he undertakes toregulate by contract is not 
his own, but a public right. * . * * 
The principle of the rule is, that any agreement 
which operates to interfere with a public 





right, touching the character and good faith of a 
common carrier, is an agreement against public 
policy and welfare, and is therefore void; and as 
an agreement that his negligence shall be cheap, 
must operate in this way, it necessarily falls with- 
in that principle.”’ Galt v. Express Co., 8. C. D. 
Mss.; Lawson on Carriers, 434,435. See, also, 
Goggin v. Railroad Co., 12 Kan. 416; Railroad 
Co. v. Caldwell, 8 Kan. 244; Railroad Co. v. Rey- 
nolds, 8 Kan. 623; Kallman v. Express Co., supra; 
Railroad Co. v. Nichols, 9 Kan. 225; Railroad Co. 
v. Piper, 13 Kan. 505; Railroad Co. v. Maris, 16 
Kan. 333; The Emily v. Carney, 5 Kan. 685; 
Railroad Co. v. Peavey, 29 Kan. 169. While the 
provision in a bill of lading or contract between 
the shipper and carrier, that the latter will not be 
liable beyond a certain sum expressed in the con- 
tract, may be valid to limit the liability of the 
carrier as an insurer, a condition of this character 
which seeks to cover the negligence of the carrier 
is void; therefore, the direction of the trial court 
was not erroneous. The present case furnishes a 
strong illustration of the oppression and injustice 
of a contrary doctrine. Simpson, the owner of 
the horse, sent his rider, Towne, a young boy, to 
ship the horse to St. Joseph, Mo., and enter him 
in the races there. He did not authorize him to 
fix any limitation on the value, in transporting 
him, and the horse was worth more than $300. 
The agent of the company shipping the animal 
supposed the horse was fancy stock, or a race- 
horse, and without any inquiry as to its actual 
value, arbitrarily inserted in the bill of lading, 
‘‘value not to exceed $100.’’ Towne told the agent 
that he did not want the contract limited, but 
afterwards signed it with the clause inserted. Ac- 
cording to the testimony of the agent, the rules 
of the company required him to insert this clause 
in transporting fine stock, whether the shipper 
wanted it or not. At St. Joseph, the car contain- 
ing the horse was run up in the yard of the com- 
pany, a flying switch made, and the car run about 
200 yards without any brakeman or other person 
on it to stop or control it, at such a speed that the 
horse was knocked down upon his knees and in- 
jured. 

The other questions submitted have been fully 
examined, but we do not think it necessary to 
comment thereon, as it is clearly shown from the 
evidence that the agent knew that the horse was 
going to the fair at St. Joseph, and considered it 
more valuable than ordinary stock at the time of 
giving the bill of lading. 

The judgment of the district court must be af- 
firmed. 

All the justices concurring. 
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1. ATTACHMENT--AFFIDAVIT OF ATTORNEY. 

The affidavit of an attorney in his client’s behalf, 
need not state the affiant’s grounds for his belief, 
to make the attachment valid. Anderson v. Mehe, 
S.C. Wis.; 6 Wis. L. N., Dec. 8, 1883. 


2. BANKRUPTCY—EFFECT OF DISCHARGE—FOREIGN 

CREDITOR. 

A debt contracted and payable in a foreign country 
isnot barred by a discharge under the United 
States Bankrupt Act, where the creditor was not 
a party to and had no personal notice of the pro- 
ceedings in bankruptcy. McDougall v. Carpen- 
ter, 8S. C. Vt.3 28 Alb. L. J. 372. 


3. CONFLICT OF LAWS—WAREHOUSE RECEIPT—LEX 

Loci. 

An indorsement and delivery in another State, of a 
receipt for goods stored in a private warehouse in 
this State, are to be governed by the law of this 
State. Haligarten v. Oldham, S. C. Mass., April, 
1888; 10 Ohio L. Bul. 117. 


4, CONTEMPT—PRIVILEGE OF ATTORNEY FROM AR- 

REST. 

An attorney returning from a court, where he had 
been attending as advocate to defend certain per- 
sons charged with felony, is not privileged from 
arrest for a contempt of another court, that being 
of a criminal nature. Jn re Freston, Eng. Ct. 
App., May 24, 1883; 49 L. T. 290. 


5. CONTRACT — RESTRAINT OF TRADE — ‘‘GOOD 

WILL’’—PERSONAL COVENANTS. 

When a person enters the service of another, ‘‘cov- 
enanting to never carry on the same business 
within one mile of the covenantee’s shop,’’ such 
agreement is not affected by the removal of the 
shop. 2. Such an agreement is not personal, but 
may be assigned to a third person, who may bring 
a bill to restrain the breach thereof. 3. In a sale 
by the covenantee of the ‘‘good-will” of his busi- 
ness, such agreement passed with the assignment. 
Jacoby v. Whitmore, Eng. Ct. App., July 30, 
1883; 32 W. R. 18. 


6. CORPORATIONS—ULTRA VIRES. 

A corporation can not become a stockholder in an- 
other corporation, unless such power is given by 
its charter or is necessarily implied in it. Pearson 
v. Railroad Co., 8.C. N. H., Aug. 80, 1888; 28 
Alb. L. J. 366. 


7. EMINENT DOMAIN—RIGHT OF LEGISLATURE TO 
Fix COMPENSATION. 
The legislature has no right to fix the compensation 
for the taking of land under the right of eminent 
domain, but the compensation must be awarded 





\ 


by a jury. Pennsylvania R. Co. v. Baltimore, 
etc. R. Co., Md. Ct. App., June 19, 1883. 


&. EVIDENCE—BREACH OF PROMISE—DAMAGES. 

In an action for breach of promise of marriage, wit- 
nesses for the plaintiff, her neighbors and the in- 
timate friends of her family, may testify as to 
what, in their opinion, was the amount of dam- 
age she had sustained by reason of the breach. 
Jones v. Fuller, S.C. So. Car.; 28 Alb. L. J. 402. 


9. EVIDENCE—INSOLVENCY. 

As bearing on the question, when payment was to 
be made, whether before or after the wood was all 
delivered, it is competent to show that the verdor 
was financially involved at the time the contract 
was made. Beckley v. Jarvis, 8. C. Vt., Februa- 
ry Term, 1883. Reporter’s Advance Sheets. 


10. EVIDENCE — NEGLIGENCE— DEFECTIVE HIGH- 

WAY—HABIT OF RUNNING AWAY. 

In an action for injuries received while travelling 
on the highway, caused by a collision with a run- 
away team whose driver had been thrown from the 
sled in consequence of a bad place in the road about 
fifty rods back of the place where the accident 
occurred, evidence that such team had the habit 
of running away is not admissible for the defend- 
ant.—Cheney v. Ryegate, S. C. Vt. February 
Term, 1883. Reporter’s Advance Sheets. 


11. EVIDENCE — NEGLIGENCE — SUBSEQUENT RE- 

PAIRS—SIMILAR ACCIDENT. 

In an accident for negligence in maintaining an al- 
leged defective switch, evidence that the defend- 
ant subsequently repaired the switch is not com- 
petent. 2. But it may be shown that similar ac- 
cidents occurred at the same place and by reason 
of the same alleged defect. Morse v. R. Co. 
S.C. Minn., June 14, 1883. 


12. EVIDENCE—NUISANCE—ACTS DONE PRIOR TO 

PERIOD EMBRACED IN INDICTMENT. 

In a trial for maintaining a nuisance in a factory 
from March 1to June 1, 1881, a witness for the 
State was properly asked to give an account of 
what he had seen at defendant’s factory for a year 
prior to June, 1881. Clayton v. State, Md. Ct. 
App., June, 1883. Reporter’s Advance Sheets. 


18. CONDITIONAL EvIDENCE — SALE — INNOCENT 

PURCHASER—MITIGATION OF DAMAGES. 

Where a conditional sale is made and the purchase 
money is partially unpaid, at the expiration of the 
term of credit, an innocent purchaser is responsi- 
ble in trover for the value of the property, and the 
latter cannot show in mitigation of damages that a 
large part of the price was paid to the plaintiff, 
even though the payment was made in the identi- 
cal bills paid by the defendant to his vendor. Mor- 
gan v. Kidder, 8. C. Vt., February Term, 1883. 


14. ESTOPPEL—FORGED NOTE. 
A person whose name had been forged as maker to 
a note and who had knowledge that the plaintiff 
had it, but gave him no notice of its want of gen- 
uineness, is not estopped to deny his signature. 
Zell’s App., 8.C. Pa.; 40 Leg. Int. 350. 


15. EXEMPTION—INSURANCE. 

Where a homestead is consumed by fire, the money 
received from the insurance company is exempt, 
and may be given by the insured to his wife, as 
against his creditors. Premo v. Hewitt,8. C. Vt. 
Feb. Term, 1883. Reporter’s Advance Sheets. 


16. GIFT—DELIVERY AND ACCEPTANCE, 


A mere verbal gift of a carriage, without laying hands 
thereon, but made in the presence of a large num- 





XUM 


a7 





mr *2 = wy 





THE CENTRAL LAW JOURNAL. — 477 








ber of witnesses,and followed by an assumption of 
dominion, is valid, as against everyone, except the 
donors’s creditors. Fletcher v. Fletcher, 8. C. Vt. 
1883. 

a7. INSURANCE—COOPERATIVE LIFE— RIGHTS OF 

HOLDERS OF CERTIFICATES AFTER DEATH OF IN- 

SURED—SPECIFIC PERFORMANCE. 

An action at law on a policy issued by a mutual in- 
surance company can not be sustained where the 
terms of the policy itself does not absolutely fix 
the amount of the loss, but provides for an assess- 
ment in the case of death, the only remedy being 
a bill to compel the association to levy the assess- 
ments herein agreed upon, and when a levy is or- 
dered by the court, the association shall be liable 
only for the sum collected under an assessment so 
made. Eggleston v. Centennial, etc. U.S. C.C. 
E. D. Mo. 18 Fed. Rep. 14. 


18. INSURANCE—LIFE—INSURABLE INTEREST— AS- 

SIGNMENT OF POLICY. 

One who has no interest in the life of another cannot 
obtain, by assignment, title to a policy already 
taken out on that other’s life. Basye v. Adams, 
Ky. Ct. App. 16 Rep. 489. 


19. INSURANCE—LIFE—SURVIVORSHIP—BURDEN OF 

PROOF. 

Where a life insurance policy is payable to the wife of 
the insured,or in case of her pervious death to their 
children, and the husband and wife both sailed on 
a. vessel for Calcutta, which vessel was never heard 
from, the next of kin of the wife to support their 
claim that the money belongs to her estate, must 
prove her survival, and in the absence of such 
proof, the insurance money will belong, where 
there are no children, to the husband’s estate. 
Fuller v. Linzee. 8. C. Mass. Sept. 10,1883. 12 Ins. 
L. J. 869. 


20. INSURANCE — FIRE — INSURABLE INTEREST— 

STOCKOLDER. 

A stockholder in aprivate corporation has an in- 
surable interest in the corporate property. Lea- 
manv. Ins. Co. U.S.C. C. E. D. Mo. Sept. 20, 
1888. 18 Fed. Rep. 250. 


21. INSURANCE — FIRE — INSURABLE INTEREST— 

WaAIVER—BURDEN OF PROOF. 

1. An administrator has an insursble interest in the 
real estate of the decedent. 2. The onus of proving 
want of interest is on the insurer. 3. Denial of re- 
sponsibility is generally a waiver of proof of loss. 
Sheppard v. Ins. Co. S.C. App. Va. 12 Ins. L. J. 
817. 


22. INSURANCE— FIRE—‘ ‘SALE OR CONVEYANCE.’’ 
A policy which provides that it shall be void, in 
case of a sale or conveyance if the property is not 
avoided by acontract for sale and future delivery. 
Kempton v. Ins. Co. 8. C. Iowa. 


23. INSURANCE — FIRE — SUBROGATION — COMMON 

CARRIER. 

Where goods in the possession of a common carrier 
for shipment are insured by a policy which stipu- 
lates that in case of loss the insurer shall be sub- 
rogated to all rights of action against the carrier, 
and the bill of lading provides that in case of loss 
of goods the carrier shall be subrogated to all in- 
surance, the shipper cannot recover in case of loss 
from the insurance company. Carstairs v. ins. 
Co., U.S. C. C., D. Md., June 19, 1888; 12 Ins. 
L. J., 810. . 


24. INSURANCE—FIRE—** USE’’ OF NAPTHA. 
A policy which forbids the assured (a mill-owner) 
to ** keep or use *’ any naptha, etc., is avoided by 





his use of that liquid in his millin sprinkling his 
wool to kill moths. Wheeler v. Ins. Uo., 8. C. N. 
H. Aug 30,1888; 12 Ins. L. J., 834. 


25. MORTGAGE—ATTACHMENT AGAINST MORTGAGOR 
—GROWING CROPS—POSSESSION OF MORTGAGEE. 
Crops growing upon a mortgaged farm are not sub- 

ject to attachment by the creditors of a mortgagor, 
after the mortgagee has taken possession, although 
the mortgagor continues to reside on the farm. 
Hamblett v. Bliss, S.C. Vt. Reporter’s Advance 
Sheets. 


26. NEGLIGENCE—LIABILITY OF RECORDER OF 
DEEDS—FALSE ENTRY—MEASURE OF DAMAGES. 
An officer charged with the custody and care of the 
registry of mortgages held liable for damages from 
the wrongful entry of a minute of payment and 
redemption to one who from an examination by 
himself of the record believed the mortgage to 
be paid, and therefore purchased the premises at 
their full value, and was afterward compelled to 
pay the mortgage, the sureties of the officer are 
also held liable. 2. The sum paid to satisfy a de- 
cree of foreclosure of the mortgage and interest 
held proper damages. Appleby v. State, N. J. Ct. 
Err., March Term, 1883; 28 Alb. L. J., 816. 


27. NEW TRIAL — DISQUALIFICATION OF JUROR— 

NON-AGE. 

After verdict rendered, it is too late to object that a 
juror was not of proper age, although the party 
Was not aware of the fact prior to the verdict. 
Johns v. Hodges, Md. Ct. App., May 4, 1883. 


28. PLEADING—FEDERAL COURTS. 

In an action in the United States Circuit Court in 
this States, to recover back duties paid under 
protest and alleged to have been unlawfully ex- 
acted, the sufficiency of the pleadings is to be de- 
termined by the law of the State wherein the court 
lies. Prickhardt v. Robertson, U.S. ©. C. 8. D. 
N. Y., July, 1888; 4 N. Y. Civ. Pro. Rep., 112. 


29. PRACTICE—SERVICE OF PROCESS—SUNDAY LAST 

DAY OF SERVICE. 

Where a statute requires process to be served out of 
the State, or by publication within the State, with- 
in thirty days, and the thirtieth day falls. on Sun- 
day, a service made or publication begun on the 
thirty-first day isa compliance with the statute. 
Gribbon v. Freel. N. Y. Ct. App. June 26, 1883. 


80. PUBLIC OFFICIALS—LIABILITY FOR NEGLIGENCE. 

Public officers, whose duty it isto have the harbor 

under their control, free from wrecks, are liable 

for the loss of the plaintiff’s ship, caused bya 

sunken wreck, which the defendants neglected to 

remove. Donnont v. R. Co. Eng. H. Q. Ct. B. 
Div. April 5, 1883. 47 J. P. 7ll. 


81. RES ADJUDICATA—FOREIGN JUDGMENT. 
A judgment recovered in another State, where per- 
sonal service was not obtained, does not merge 
the original cause of action, in this State. Bank v. 
Peabody, 8. C. Vt. 1883. Rep. Advance Sheets. 


82. CONTRACT—STATUTE OF FrRauDs— INSURANCE 
ON REAL ESTATE. 
A contract to insure real estate is not within the 4th 
section of the statute of frauds. Wéiebeler v. Ins. 
Co. 8. C. Minn. 12 Ins. L. J. 735. 


88. SURETY—BOND FOR FIDELITY—INCORPORATION 

OF OBLIGEE. 

A bond given toan unincorporated association, is 
avoided as to the surety by its acceptance of achar- 
ter of incorporation. Bensinger v. Wren, S. C. Pa 
28 Alb. L. J. 417. 
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84. TRUST—MISAPPLICATION—REMEDY OF CESTUI 

QUE TRUST. 

When atrustee used the trust fund in paying his 
own trading debts, and the property paid for with 
it cannot be specifically traced, the cestui que trust 
has no lien upon the estate of the trustee, but must 
prove his debt as any other creditor. Culham v. 
Stewart, Can. H. Ct. Ch. Div., Sept. 19, 1888; 3 
Can. L. J. 550. 


35. WILL—CONTRACT TO MAKE WILL--REVOCATION. 
The fact that a former will was madein perform- 
ance of a contract to execute the same, affords no 
ground for the rejection of a subsequent will, both 
being made to execute a power. Wilks v. Broms, 
Md. Ct. App;, 28 Alb. L. J. 418. 








QUERIES AND ANSWERS. 





[*.* The attention of subscribers is directed to this depart- 
ment,as a means of mutual benefit. Answers toquerses will 
be thankfully received,and due credit given whenever request - 
ed. Tosavetrouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous 
communications are not requested. 


QUERIES. 


82. According to the Missouri Statutes how long is 
it necessary for a party to hold possession and pay 
taxes on land in Missouri, in order to secure a good 
title. To illustrate, A deeds to B a certain tract of 
land, and through an imperfect description of the 
land in the deed describes part of a different tract 
and omits part of the tract which it was evidently 
intended to describe. B deeds to C the tract and de- 
scribes it as it was evidently intended to describe it in 
A’s deed to B. C deeds same tract to D. D deeds 
sgme tracttoE. A has not had possession of said 
tract since deeding to B over twenty-two years 
ago. EE has possession of the land and has paid taxes 
on it for fourteen years, does that secure to E a good 
title and make him secure against the claims of A’s 
heirs ? H.R. 

Monmouth, Ills., Nov. 21. 





838. A, a bachelor, wills to C a feme covert, money to 
bejinvested by trustees in property for the mainten- 
ance of C. The will provides that B, the husband, is 
to have no control of it, and it is to be independent of 
his debts or contracts. The trustees are to have sole 
right to control, invest, exchange, etc. It is further 
provided that at the death of C it is to go to her 
daughters. After over thirty years, during whichtime 
the trustees had controlled it, B and C conveyed it to 
D in exchange for other property. D. gets by far the 
best of the bargain. The trustees do not ratify the ex- 
change. B and C afterwards sell the property conveyed 
them by DtoE,ason. Band C both die, C first a 
short time. There are daughters. These daughters 
want the property. Can they recover from D or are 
they forced to abide by that conveyance and proceed 
against E? Cite authorities. LEx. 





84. A party was indicted in our District Court for 
a crime under our statute. Our code provides that 





** any person accused of crime may offer himself as a 
witness on his own behalf and shall be allowed to tes- 
tify as other witnesses in such cases, and when such 
accused shall so testify he shall be subject to all the 
rules of law relating to cross-examinations of other 
witnesses.”? Upon the trial the accused went on the 
witness stand and testified in his own behalf, and after 
cross-examination rested his case without offering 
other evidence. The prosecution then introduced and 
was permitted to prove that the accused’s general re- 
putation for truth and veracity was bad. Query: 
Can this be done? We contend that until the accused 
has placed his character in issue by offering witnesses 
in his own behalf the prosecution cannot attack, and 
that in any event the accused cannot be impeached by 
evidence of reputation as a witness could be, but we 
admit his liability to impeachment by proving contra- 
dictory statements, he is not @ witness in any other 
sense. B. 
Vancouver, W. T. 








RECENT LEGAL LITERATURE. 





LAWSON’S EXPERT AND OPINION EVIDENCE.— 
The Law of Expert and Opinion Evidence Re- 
duced to kules. with Illustrations from Ad- 
judged Cases. By John D. Lawson: St. Louis: 
F. H. Thomas & Co. 1883. 

This author, whose name is now so familiar to 
every one, has adopted a planentirely different 
from that pursued in all the American treatises, 
but somewhat similar to that of several English 
books, commencing, we believe, with Stephen’s 
Digest of Evidence. He has collated all the law 
upon the subject into 116 rules—75 main and 41 
sub-rules. which are intended to serve as guides 
in the examination of witnesses. The application 
of each rule is illustrated by an actual case, 
and the reasoning upon which the rule is based is 
generally shown by the opinion of the court by 
which the rule was declared. The rules are fram- 
edinthe style adopted in codification, and the 
matter is thus rendered plain and readable. It is 
some satisfaction to know that there is, at least, 
one branch of the law which is so treated that we 
can obtain, without the usual difficulty and ag- 
gravation, an idea of just what the lawis upon 
any topic. The author’s plan is excellent, and we 
trust that now that hehas ‘challenged’ the 
American authors to “take this new tack,’’ they 
will hereafter devote themselves to the simplifi- 
cation of the law, rather than to confusing it. If 
there is anything which will tend to a satisfactory 
codification of the law, in all its branches, it is the 
method adopted by Mr. Lawson. The book is 
well written, in the author’s easy and readable 
style,and is providad witha good index. The 
printer has given no cause for complaint. 
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AMERICAN DECISIONS.—The American Decisions, 
Containing the Cases of General Value and 
Authority, Decided in the Courts of the Several 
States, from the Earliest Issue of the State Re- 
ports to the Year 1869. Compiled and annoted 
by A. C. Freeman. Vol. 48. San Francisco; A. 
L. Bancroft & Co. 1883. 

This volume contains cases decided in the years 
1847-8. The topics are well selected, among the 
most prominent of which are; Relief by Equity 
against Judgments at Law; Conversion by Co- 
tenant; Judgments in Rem.; Powers of Foreign 
Administrators and of Partners after Dissolution; 
Liability of Public Officers, and Physicians and 
Surgeons for Negligence; Contracts of Corpora- 
tions not under seal; Aflidavits of Jurors to 
set aside Verdict; Liability of Heirs for Debts of 
Ancestor; Navigable Rivers; Actions for Injuries 
to Relatives; and Construction of “‘and” for “or” 
or vice versa in Wills. There isa curious case, 
Brewington v. Lowe (1 Ind. 21),in which the 
court considers the right of lawyers to bring ficti- 
tious suits, for the determination of mooted ques- 
tions. It holds that courts of justice are instituted 
for the consideration of real grievances, and pro- 
ceeding begun with any other view is an abuse of 
justice, and should be condemned. It is needless 
to say that the court refused to consider the ques- 
tion, but dismissed the case with contempt. Mr. 
Freeman has in this volume, asin the previous 
ones, demonstrated his ability to select those sub- 
jects which are most in demand, and his series 
becomes the more valuable as the number of them 
increases. It doubtless goes without saying, that 
the mechanical part of the work is faultless. 


——-_-~>— --—. 


BUCKHAM’S INSANITY IN ITs MEDICO-LEGAL 
RELATIONS. Insanity considered in its Medico- 
Legal Relations. By T. R. Buckham. A. M., M. 
D. Philadelphia: J. P. Lippincott & Co. 1883. 
This book is a plea for the establishment ot a 

uniform system of procedure for the trial of cases 

where the existence of insanity is in dispute. 

The purpose of the author is to expose the unsat- 

isfactory results of the legal theory of insanity 

and the impracticability of the hypothetical case. 

He points out the glaring conflict of opinion 

which prevails in the courts, as to what consti- 

tutes ‘“‘ insanity,’? and makes a strong plea for 
the substitution of the system of personal obser- 
vation of the accused by only qualified medical 
experts, who will give their conclusions to the 
jury, for the present system of putting hypo- 
thetical cases. Judges and lawyers, he contends, 
are entirely out of place in cases of insanity, it 
being wholly a question of science, to be solved 
by trained minds. There would then be no neces- 
sity for popular dissatisfaction with verdicts. The 
author naturally feels that the medical pzofes- 
sion should have some control over the courts, 
and it was this feeling which, probably prompted 
his suggestions. They are worthy of the most 
careful consideration however, and the impor- 
tance of the subject makes it a fit subject for im- 





mediate legislative inquiry. As the author de- 
clares, trials for murder have in recent years be- 
come a mere farce. 








GENERAL LEGAL MISCELLANY. 


THE RIGHTS OF MAN WITHOUT PROPERTY. 

We are not aware that any commentator of the 
law has remarked how few rights belong to a man 
who has no property. Hehas the right to exist, 
if he can find a place where existence without 
property is possible, or where existence upon 
property which does not belong to him is legal. 
But, inasmuch as every day brings its insatiable 
demand for the consumption of some property in 
the form of food, and its imperative legal neces- 
sity for some property in the form of clothing to 
make it lawful to appear in public, and usually, 
also, its necessity for the use of some property in 
the form of shelter, it is obvious that life can not 
continue without the enjoyment of property. 

But we lay this out of the question to point out 
simply how few are the rights which, in the eye 
of the law, inhere in the individual, independent 
of his possession or ownership of property. A 
person who has no property and noright to be on 
another’s property, must either go beyond juris- 
diction, or keep moving on public property. 
Passing along the street, he has a right to pass 
irrespective of any relation he may sustain to 
property, so long as he does not pause except in 
the incidental manner common and proper in the 
use of highways for purposes of passage. But he 
has no right to remain there; much less to re- 
main ever upon such private property as inns, 
stores, etc., into which he may lawfully enter. 
The fact that he is absolutely without property, 
will usually not only deprive him of the right to 
enjoy those quasi public conveniences which inns 
and railroads hold out, but will render his at- 
tempting to enjoy them presumptively a fraud. 
He has a right to the protection of law against 
all injury to his person, in a place in which he 
can show that he had the right tobe. And the 
right to protection against all malicious injury to 
his person in whatever place. 

He has the right to vote, except in those juris- 
dictions where a property qualification is im- 
posed; the right to petition the Legislature, to 
appear in the courts, and the right to make any 
contract, or assume any obligation which it is 
not fraudulent for a man without property to 
make or assume. 

If he has a wife or a child he has a right to en- 
joy their companionship and assistance, but this 
right is dependent upon the correlative duty of 
support, or at least so clearly connected with it 
that in most cases the fact of non-performance of 
the duty of support would be a defense to his 
claim for redress for interference with his right 
of companionship and assistance. 
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It will be readily seen, therefore, that the pos- 
session of property is a fact lying at the founda- 
tion of the greater part of the legal rights which 
men enjoy, and with which lawyers have to do, 
to say nothing of the perhaps more important 
practical fact that the possession of some property 
is essential to enable a man to assert any right 
legally, for the first step toward the legal asser- 
tion of a right requires the expenditure of 
money. 

It is not too much to say tkat, in a very impor- 
tant sense, therefore, a man absolutely and con- 
tinuously without property would be practically 
an outlaw. 

Hence those portions of our legislation and po- 
lice regulations which aim at compelling industry 
and thrift and preventing idleness, vagrancy and 
and pauperism are of the first importance in con- 
sidering what parts of the law lie nearest to the 
foundation and are most important to the stability 


of a useful system of jurisprudence.—N. Y. Daily - 


Reg. 


* 





Those who are in any way interested in rail- 
ways have long ago learned not to be surprised 
at any verdict which a petit jury may render 
where a railway company is defendant. But the 
recent deliverance of a South Carolina jury, as re- 
ported by our exchanges, will test the nerve of 
the most experienced. It seems that a man 
named Hock, who lived in Lexington in that 
State, was murdered about two years ago by a 
negro, who placed his dead body on the 
track of the Charlotte, Columbia & Augusta 
Railway. By reason of the darkness of the night 
the corpse was not observed and three trains ran 
over it before it was discovered. After the be- 
reaved friends had gathered up the fragments 
they proceeded to hold council. The darkey who 
killed him was a poor fellow from whom not a 
cent could be extracted by process of law. ‘T'o 
hang him would put no shekels in the pockets of 
the mourning relatives. But the railway was 
solvent and able to pay any judgment that might 
be recovered against it. “Thrift, Horatio, 
thrift,’’ therefore impelled them to sue the 
railway company for running over the corpse. 
Just what right of property the bereaved flock 
had in the corpse is the problem which puzzles us. 
If they had intended to sell it to some medical 
college, a solution would be suggested, for pro- 
bably it was not adapted to the carving of medical 
students when three trains had got through with 
it. But as there was no evidence that such a bus- 
iness transaction had been contemplated, we are 
compelled to believe that the jury gave their ver- 
dict on the ground that the passage ot the trains 
had so affected the appearance of the deceased 
that the remains couid not be enjoyably ‘‘viewed”’ 
at the funeral. The jurors evidently gave large 
consideration to the axiomatic fact that three 
freight trains might unfit the handsomest deceased 
to undergo this inspection, and also conclude 





that it would take a considerable sum of money 
to really remove the friends’ grief. Hence they 
brought in a verdict for ten thousand dollars 
against the railway company.—Railway Age. 








NOTES 








In his Guildhall speech, the Master of the 
Rolls said that ‘“*he was authorized by the Lord 
Chief Justice to say that he had not brought a 
revolution from America in his pocket,’’ a sufli- 
cient contradiction, if such were necessary, of the 
idle rumor that immediately on the return of the 
Chief Justice to the Royal Courts, he sent for the 
leaders of the bar and discussed the propriety of 
the admission of solicitors to audience in the 
High Court.—Law Journal. 


——At the dinner of the New York Chamber of 
Commerce, at which Governor Butler, of Massa- 
chusetts, and Hon. Jos. H. Choate. one of the 
leaders of the New York bar, were present, Mr. 
Choate, in opening his speech, said: ‘‘Mr. Pres- 
ident, I came here to-night with some notes for a 
speech in mv pocket, but 1 have been sitting next 
to General Butler, and in the course of the eve- 
ning they have mysteriously disappeared. (Loud 
laughter, in which Governor Butler joined). The 
consequence is, gentlemen, that you may expect 
a very good speech from him, but a very poor one 
from me.”’ (Loud laughter). During the deliv- 
ery of these thrusts, which excited peal after peal 
of laughter, the venerable object of them simply 
rubbed the bald spot on his head contemplatively, 
and looked at the gilded ceiling. 


—An Irish lawyer, having addressed the 
court as “gentlemen,” instead of ‘‘yer honors,” 
after he had concluded, a brother of the bar, re- 
minded him of his error. He immediately rose 
and apologized thus: ‘May it plaze the court, 
in the hate of debate [ called yer honors gentle- 
mep. I made a mistake, yer honors.’”’ The 
speaker then sat down. 


—An American lawyer is now Attorney-Gen- 
eral of the Sandwich Islands. If in two years he 
doesn’t own the entire country and hold the king’s 
note for a large sum he is no credit to the Amer- 
ican bar.—Ez. 


——The late Chief Justice of Arizona is now a 
waiter in a California restaurant. He has swapped 
a gown for an apron, and is probably making 
more money.—Houston Post. 


——Ben Butler will leave something to be re- 
membered by. Ruflin (colored) has been con- 
firmed as Justice of the Charlestown (Mass.) ,Crim- 
inal Court.—Houston Post. 








